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May 1, 2009 
 
 
 
 
Assemblyman Kevin A. Cahill 
Chairman, Committee on Energy 
Room 713, Legislative Office Building 
Albany, NY 12248 
 
Assemblyman Richard L. Brodsky 
Chairman, Committee on Corporations, Authorities 
  And Commissions 
Room 422, Legislative Office Building 
Albany, NY 12248 
 
Dear Chairman Cahill and Chairman Brodsky: 
 

This is in response to your letter of April 7, 2009, wherein you posed certain 
questions concerning the New York Independent System Operator (NYISO) and many 
of its operations.  We are pleased to supply you with the answers, and we apologize if 
the answers to some of the questions are quite lengthy.  For the convenience of you 
and the members of your Committees, we have tried to compress the answers at the 
front of the letter and provide the details in an appendix. 
 
 Thank you once again for the opportunity to help inform you and your 
Committees on the complexities of New York’s wholesale electricity markets.  
 

Sincerely, 
 

 
 
 
Attachment       

10 Krey Boulevard   Rensselaer, NY  12144 
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 In understanding the responses to many of the questions, we believe it will be useful to 
explain what the NYISO is and what it is not.  In 1996, the Federal Energy Regulatory 
Commission (“FERC”), which, under the Federal Power Act, has exclusive jurisdiction regarding 
wholesale transfers of electricity, embarked on a policy to introduce competitive markets into the 
wholesale electricity industry.  FERC and the New York Public Service Commission (“PSC”) 
concluded that genuine competition would require that the bulk transmission system be operated 
by an entity that did not have a commercial interest that could impede such competitiveness.  
They also concluded that the same entity should administer the tariffs governing the new markets. 

 The entity selected in New York to serve those functions was what is now known as the 
NYISO.  It is not an element of either state or federal government.  It has only the authority 
granted to it by FERC in filed tariffs, and it is totally circumscribed by those tariffs.  Since the 
greatest single reason for its existence is its lack of commercial ties to any market participant or 
segment of the markets, great emphasis is placed on the independence of its Board of Directors, 
and, before the NYISO can request any change in its tariffs, that independent board must concur 
with Market Participants on the desirability of the change. 
 
1. At the hearing, it was indicated that the NY-ISO cannot or will not identify the 
names of bidders to the public.  What is the justification for barring this disclosure?  Does 
the NY- ISO have the authority to identify bidders?  If not, who does?  What is the 
justification for this policy? Who has the authority to allow bid information to be released?  
Who made the decision to release the bid information after six months?  What is the 
justification for this policy?  What are the policies of other RTOs/lSOs relating to bid 
identification and from what authority are those policies derived? 
 
 The NYISO is explicitly prohibited by its tariffs from disclosing bid data for six months 
after bids were submitted and explicitly prohibited by its tariffs from disclosing bidder identities 
even after that time.  The NYISO tariffs state:    

Pursuant to [FERC] requirements, the ISO shall make public Bid information 
from the Energy, Capacity, and Ancillary Services markets (but not the names of 
the bidders making these Bids) six months after the Bids are submitted.  The ISO 
shall post the data in a way that permits third parties to track each individual 
bidder’s bids over time.  Prior to such disclosure, Bid information submitted to 
the ISO by Market Participants shall be considered Confidential Information.1 

 The reason for the restriction was to prevent collusion among generators, since collusion 
is rendered much more difficult if the colluding parties are not aware of the bidding behavior of 
one another.   Accordingly, bid information has been subject to limits on disclosure imposed by 
FERC since the inception of the NYISO.  For this reason, FERC stated in its initial order on the 
formation of the NYISO that it would require that all information regarding energy bids be kept 
confidential for six months to help prevent collusive behavior. After six-months, information on 
individual bids (but not bidder identities) is released to help interested parties monitor the 
market.2  FERC’s concern is consistent with well-recognized antitrust principles.  See, e.g., U.S. 

                                                 
1   NYISO Market Administration and Control Area Services Tariff, Section 6.3. 
2  Central Hudson Gas & Electric Corp., 86 FERC ¶61,062 at p. 61,224 (1999). 



 

2 

v. Container Corp., 393 U.S. 333 (1969).3 

 As indicated by the quote above, bid disclosure involves a policy decision about the 
trade-offs between publicly providing market information and providing competitors with 
bidding information that is current enough to facilitate collusion.  More recently, FERC has 
indicated that this policy trade-off could be adjusted to shorten the period of confidentiality.  In 
Order 719, Wholesale Competition in Regions with Organized Electric Markets, 125 FERC 
¶61,071 at P 420 (2008), FERC announced a requirement to “reduce the lag time for release of 
offer and bids data to three months . . . .”  FERC also stated that this proposal “cuts the current 
lag time for most RTOs and ISOs in half.” Id. at P 421.  Thus, while setting a new shorter 
disclosure period for bid and offer data, Order 719 also confirms that the disclosure period is a 
matter of FERC policy and requirements that are binding on RTOs/ISOs.  The new shorter 
disclosure period will be incorporated in the NYISO’s tariff in its Order 719 compliance filing 
(see response to Question #18). 

2. What procedures does the NYISO use to prevent market manipulation by 
participants? Please provide a list of all such manipulations known to the NY-ISO over the 
past ten years, including action taken by the NY-ISO with respect to market participants.  
How is this information made available to government agencies and the public? 
 The NYISO’s Market Monitoring and Performance Department (“MMP”) and its 
independent Market Advisor monitor the New York markets for prices that appear to be 
inconsistent with competitive market outcomes and investigate any such prices to determine 
whether they may have resulted from market manipulation or gaming of the market rules.  If the 
NYISO were to identify a possible instance of “market manipulation”4 or gaming, it would 
inform the appropriate government agencies, including FERC and the New York PSC, provide 
notice to its stakeholders consistent with confidentiality requirements, and take action in 
accordance with its tariffs and FERC requirements to mitigate the harmful behavior.  

 Since start-up, the NYISO has identified two instances of market behavior that led to 
prices that were inconsistent with efficient market outcomes.  The first such instance involved the 
gaming of the rules for determining prices for import and export transactions.   The second was 
the circuitous scheduling of transactions around Lake Erie.  In both cases, the NYISO addressed 
the problem with changes to the relevant pricing rules.   

 Additional information in response to Question 2 is provided in Attachment A. 

3. Please identify all of the market participants involved in the Lake Erie Loop Flow 
market manipulation last year and their roles. 

                                                 
3   See also, e.g., U.S. Department of Justice v. Computer Associates International, Inc., No. 01-
02062, 2002 WL 31961456 (D.D.C. Nov. 20, 2002) (settling collusion charges based on exchanges of 
bid information). 
4 “Market manipulation” is defined by FERC, in 18 C.F.R. § 1c.2,  as conduct affecting markets 
through fraud or deceit, such as material misstatements or omissions.  Whether or not particular 
behavior constitutes market manipulation is a determination that can only be made by FERC.  The 
NYISO’s responsibility is to bring the behavior to the attention of FERC. 
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 The NYISO is prohibited from disclosing this information without the permission of the 
individual market participants.  The NYISO is required by its FERC-approved tariffs and FERC-
approved agreements to treat commercially sensitive information, including the nature and extent 
of an entity’s participation in the NYISO-administered markets, as confidential.5 

4. Please provide copies of documents setting forth NY-ISO actions with respect to the 
Lake Erie Loop Flow market manipulation, including but not limited to actions used 
prospectively to block congestion-creating circuitous trades. What action did the NY-ISO 
take to recover money from this market manipulation?  If no action was taken, why not? 
 Loop flows such as occurred at Lake Erie are electrically unavoidable, since there is no 
way to force electricity to flow the way a transaction or a tariff contemplates.  In the past, the 
phenomenon was masked by the absence of open and transparent markets.  The economic 
outcomes of this disparity became clear as the result of the transparency of the markets and were 
thus terminated.   
  
 Document Submitted 
 
 The NYISO is supplying a number of documents regarding actions that it has taken in 
response to the Lake Erie Loop Flow issue.  A full list of the documents is provided in 
Attachment A.  The documents fall into three groups:  
 

• NYISO filings with the FERC that propose tariff revisions to prohibit the 
scheduling of circuitous trades around Lake Erie; 

 
• Presentations to NYISO stakeholders and other ISOs/RTOs that describe the 

actions that the NYISO has taken to improve its internal processes for timely 
identifying and addressing market manipulation and other market concerns;6 

and   
 
• NYISO letters and reports that describe actions that it has taken with 

neighboring ISOs/RTOs to develop a long-term solution to the Lake Erie 
Loop Flow issue. 

 
 FERC’s Office of Enforcement has initiated a non-public investigation into the Lake Erie 

                                                 
5  Market Monitoring Plan, §§2.8 and 6.3; Services Tariff §§6.1 and 6.3; OATT Attachment F. 
6  In the wake of the Lake Erie Loop Flow issue in 2008, the NYISO undertook extensive reviews and 
analysis to determine what improvements could be made to expedite processes, both internal and 
external to the NYISO to identify and resolve such issues in a timely manner.  Among the most 
significant steps, the NYISO established an Operations Analysis and Performance group to conduct 
daily analyses of market outcomes and search for any anomalous outcomes.  The NYISO also 
intensified development of software tools to provide faster and better analytic capability and 
spearheaded an initiative to allow for the sharing of information among the ISOs/RTOs Market 
Monitoring units which will enable a fuller picture of market activity around Lake Erie. 
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Loop Flow issue.7  As of the date of this letter, FERC has not determined whether “market 
manipulation” occurred as part of the Lake Erie Loop Flow issue.  The NYISO is prohibited from 
providing the documents that it has provided to the Office of Enforcement as part of the 
investigation.  In addition, the Office of Enforcement has instructed the NYISO to not publicly 
discuss its involvement in the ongoing investigation.   
 
 Action Taken By The NYISO 
 
 The scope of the NYISO’s authority is established in its FERC-approved tariffs, which do 
not authorize it to reclaim monies from market participants in connection with a situation such as 
the Lake Erie Loop Flow issue unless directed to do so by FERC.  FERC has exclusive authority 
to enforce the rules established in the Market Behavior Rules (18 CFR § 35.41) and Prohibition of 
Electric Energy Market Manipulation (18 CFR § 1c.2).  These provisions are not part of the 
NYISO’s tariffs, and the NYISO does not have authority to determine that a market participant 
has violated these rules. 
 
 The NYISO’s Market Monitoring and Performance Department informed FERC’s Office 
of Enforcement of the Lake Erie Loop Flow issue.  Since May 2008, the Office of Investigation 
has been actively engaged in a non-public investigation of this issue.  FERC has stated that it will 
“determine what further actions may be appropriate after it considers the results of the staff 
investigation.”  Should FERC determine that its regulations have been violated, it has broad 
discretion in determining an appropriate remedy and may impose civil and criminal penalties 
against offenders.  The NYISO provides herewith a November 3, 2008, presentation to its market 
participants that describes the broad scope of FERC’s remedial authority. 
 
 The NYISO Board of Directors invoked its “exigent circumstances” authority to file 
requested tariff changes with FERC to prevent future distorted outcomes as a result of the loop 
flow phenomenon. 

                                                 
7 New York Independent System Operator, Inc., Order Accepting Tariff Sheets, Docket No. ER08-
1281-000, at PP 29 - 32 (August 21, 2008). 
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5. What procedures does the NY-ISO have in place to determine the actual marginal 
costs of sellers?  Does the NY-ISO routinely spot-check suppliers' actual bids and compare 
them with their marginal costs? 
 The NYISO’s Market Mitigation Measures establish criteria and procedures for 
determining marginal costs.  These determinations are made in connection with setting a 
contingent offer cap (called a “reference level”) for a resource that might otherwise be able to 
affect market price outcomes by exercising  power that should not otherwise affect competitive 
outcomes.  (In organized markets, such power is known as “market power.”)  The reference level 
is intended to reflect the generator’s marginal cost.  Generator offers are routinely examined to 
ensure that market prices remain at competitive levels when the potential exercise of market 
power could otherwise enable a seller to raise prices.  When transmission constraints or other 
conditions give rise to concentrated market conditions in which sellers might be able to exercise 
market power, those sellers’ offers are subject to being capped at the appropriate reference level. 

 Additional information in response to Question 5 is provided in Attachment A. 

6. What protocol does the NY-ISO utilize to seek refund of overcharges due to market 
manipulation?  How often has the NY-ISO sought refund of overcharges?  Have you 
computed the cost to consumers of that market manipulation?  If so please provide that 
information. 
 If actions by a market participant violate a NYISO tariff, subject to FERC review and 
approval, and if feasible with the available data, the NYISO can recalculate its settlements to 
provide refunds or additional payments as appropriate to bring the market results into 
conformance with its tariffs.  How this calculation would be done would depend on the facts of 
each particular situation.   

 “Market manipulation” is defined by FERC, in 18 C.F.R. § 1c.2, as conduct affecting 
markets through fraud or deceit, such as material misstatements or omissions.  Whether or not 
particular behavior constitutes market manipulation is a determination that can only be made by 
FERC.  The NYISO’s responsibility is to bring the behavior to the attention of FERC. 

 As explained in response to Question # 4, the NYISO does not have independent authority 
to fashion remedies or impose penalties or other sanctions for market manipulation.  If its tariffs 
do not authorize it to address certain conduct that may be distorting its markets, the NYISO 
would refer the matter to FERC's Office of Enforcement for investigation and determination of 
appropriate action and remedies, including a refund of overcharges if appropriate.8 

 In the two situations identified in the NYISO’s response to Question #2, the NYISO 
tariffs do not authorize the NYISO to grant refunds or other remedies.  If, however, FERC 
determines that market manipulation did occur in the Lake Erie situation and directs the NYISO 
to provide refunds or some other remedy, the NYISO stands ready to implement FERC's 
directives.   In the meantime, the solution the NYISO employed was to implement appropriate 
tariff changes on an expedited basis to restore results consistent with the intended market design, 
using the NYISO's “exigent circumstances” tariff revision authority.  This authority permits the 

                                                 
8   See FERC’s Market Behavior Rules (18 CFR § 35.41), and Prohibition of Electric Energy Market 
Manipulation (18 CFR § 1c.2). 
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NYISO to utilize a streamlined procedure to revise its tariffs temporarily while it develops a 
longer-term solution with its market participants to the identified concern. 

7. What is the portfolio mix of short-term and long-term bilateral contracts that the 
NY-ISO seeks to maintain to ensure adequate energy supply?  Why is so much power being 
purchased by retail utilities in the NY-ISO spot markets instead of by long-term bilateral 
contracts?  What fuel mix is in the portfolio? 
 The mix of purchases by load serving entities is not determined by the NYISO.  It is 
determined by those entities, presumably with the intent of producing the lowest available overall 
cost to meet their requirements.  In the case of the regulated utilities, their decisions are 
influenced by their obligations pursuant to the New York Public Service Law, as applied by the 
PSC.  In the case of the many non regulated load serving entities, their decisions are governed by 
business consideration, which presumably should produce similar results.  The adequacy of 
energy supply is addressed through an annual process in which the New York State Reliability 
Council determines the amount of generating capacity that electric companies that serve end-
users must contract for to ensure reliable service.   
 
 Companies that serve end-use customers, and certain large customers themselves, arrange 
the mix of short-term and long-term supply resources that they determine are appropriate for a 
variety of reasons, including price.  It is difficult, however, to determine the impact to retail 
consumers of the mix of short-term spot market purchases and long-term contacts.  While 45 
percent of New York’s electricity requirements are met with purchases in the NYISO-
administered day-ahead and real-time markets, the spot market prices are not necessarily passed 
directly to customers in their electricity bills.  This is because many unregulated companies 
supply their customers with electricity under contracts in which the price terms do not vary with 
spot market prices. 
 
In 2008, the generating capacity in New York was fueled as follows:  
 

37% - plants that use either natural gas or oil 
17% - plants that use only natural gas 
14% - hydroelectric and pumped-storage hydro power plants 
13% - nuclear power plants 
9% - plants that use only oil 
8% - plants that burn coal  
~2% - wind turbines and other renewable energy resources9 
 

The mix of energy actually generated, however, was as follows: 
 

30% - power plants that use natural gas and oil 
29% - nuclear plants 
18% - hydroelectric plants 
~5%- oil-fired power plants 
~1% - wind turbines 

                                                 
9  Source: NYISO’s Power Trends, 2009, p. 14. 



 

7 

~1% - pumped-storage hydro plants10 
 
 The differences between the capacity figures and the energy produced numbers is 
attributable to the lower marginal costs of hydroelectric and nuclear plants.  Depending on 
meteorological considerations, future numbers are likely to see improvements in energy actually 
generated from wind, for similar reasons.   
 
 Additional information in response to Question 7 is provided in Attachment A. 

8. What, if any, protocols are in-place to prohibit a seller from demanding very high 
amounts for its last blocks of output from a power plant, a practice sometimes described as 
hockey-stick bidding? 
 Please see the answer to Question 9 below. 

9. During the past  ten years, when and how often has the $1,000 MW - $900 range 
price been hit?  Please identify the participants who hid $l ,000 MW.  Were these reasonable 
prices?  What public interest is served by permitting bids at these levels?  Prior to the 
imposition of the $1,000 MW cap when and how often were prices set higher than $1,000 
MW?  Please identify participants who bid over $1,000 MW. 
 Historically only a very small amount of generator output has been sold in the NYISO 
markets at prices in the $900-$1,000 per MWh range.  In the day-ahead market, which accounts 
for 95% of the energy transactions in the NYISO markets, such prices are particularly rare.  Over 
the ten years that the NYISO has been in operation, prices in the day-ahead market have reached 
this level in just over .01% of hours.  The last instance occurred in 2006 during a period of all-
time record electricity use.   
 
 It is somewhat more common to experience prices at this level in the real-time market.    
In the real-time market, prices prevail for 5 minute intervals.  Very high prices typically last for 
only a small number of 5 minute intervals and apply to only a tiny portion of the total electric 
output in a given year.  Over the total of the years since the NYISO markets were instituted, 
prices in the real-time market have reached or exceeded $900 per MWh for an average of only 
234 of the nearly 1 million 5-minute intervals, or a total average of only 19.5 hours per year. 
 
 As indicated above, the NYISO is not permitted to publicly identify the market 
participants that submitted particular offers.  There are many generating operations that ordinarily 
would not want to offer all of their output into the markets.  These include older steam driven 
plants that can only operate above certain levels at the risk of incurring prolonged outages or 
drastically increasing maintenance expense, hydroelectric facilities that need to manage their 
water supply under certain flow conditions and peaking units that must be kept in operating 
condition to meet anticipated summer peaks.  However, it is a benefit to New York’s power 
system to have participants offer the last available increments of additional supply from 

                                                 
10 Data are for 2006-2007 (average generation mix in New York State).  Source: NYISO, “Fuel 
Diversity in the New York Electricity Market: A New York ISO White Paper,” October 2008, pp. 2-5.  
 



 

8 

generating units, even at high prices, to ensure that important resources are available to operate 
when needed.  It is thus in the public interest for such plants to offer at these high prices for 
power produced at emergency output levels in order to meet emergency conditions. This ensures 
that the plant will not be dispatched to its emergency output level under normal conditions and 
compensates the seller in those instances in which it must operate the plant at its emergency 
output level, which exposes the plant to a higher risk of costly mechanical failures.   
 
 The NYISO has a number of procedures in place to address circumstances in which a 
seller seeks a higher price for its last block of output from a power plant.  In particular, when the 
potential exists for a seller to exercise market power (as defined above), the NYISO will compare 
its offer to the offeror’s “reference level,” and if the offer exceeds the reference level by a defined 
amount, the NYISO will replace the seller’s offer with an offer at the reference level.  The 
reference level reflects the out-of-pocket costs of the seller’s unit based on offers that were 
accepted during competitive periods when the seller did not have market power.  When this 
occurs in New York City, which has relatively stringent thresholds to address local supply 
conditions, there is an automatic mitigation procedure (“AMP”) that automatically replaces the 
seller’s offer with an offer at the unit’s reference level. 
 
 Additional information in response to Questions 8 and 9 is provided in Attachment A.  

10. Identify generators that on a regular basis and aggregate over the year have the 
greatest difference between the prices they bid and what they receive? 
 As a general rule, the generators that regularly offer their output at prices well below the 
market clearing prices are those units, such as wind turbines, hydroelectric plants, and nuclear 
plants, with low variable costs (e.g., fuel and operating costs) but relatively high fixed costs (e.g., 
construction and maintenance costs).  These plants tend to be economical for the system to 
operate when they are available, and it benefits the system when these lower-priced units are 
dispatched in place of more expensive units that would have set a higher clearing price.  Such 
units are able to recover some of their higher capital costs in the NYISO energy markets where 
prices are set by power plants with higher variable costs (e.g., oil and gas-fired power plants).    

 Additional information is provided in response to Question 10 in Attachment A. 

11. In what manner do hedge funds or other financial entities participating in NY-ISO 
auctions and governance affect electric markets and what are the risks to which rate payers 
are exposed?  How does this affect markets? 

 Please see the answer to Question 12 below.  

12. Please define “virtual bids” and how they affect the market and how often they 
appear in NY-ISO auctions.  What is their impact on market rates? 
 Of the more than 400 customers currently approved to participate in the NYISO-
administered markets, approximately ten are financial entities of some kind.11  Such financial 

                                                 
11 http://www.nyiso.com/public/webdocs/services/customer_relations/customers/nyiso_approved_ 
customers.pdf; 
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entities participate in both physical and virtual trading in the NYISO markets, but are more active 
in virtual trading.  In addition, financial entities may participate in the market for Transmission 
Congestion Contracts (“TCCs”) in the same manner as other types of market participants.   

 As in the physical energy market, customers that participate in the virtual transactions 
market submit bids or offers for the purchase or sale of energy in the NYISO-administered day-
ahead market.  Unlike with physical purchases or sales, however, a virtual bid or offer in the day-
ahead market is not related to physical energy consumption or generation in real-time.  Instead, a 
virtual purchase or sale in the day-ahead market is settled at the real-time price for energy and the 
virtual transactions customer either pays or receives the difference in price between the day-ahead 
market and the real-time market.  As such, these transactions are purely financial do not affect the 
physical energy consumption or production in real-time.  Participation by financial entities 
benefits the NYISO markets by increasing the volume of participation in the day-ahead and real-
time markets, thereby increasing the efficiency and competitiveness of these markets and 
reducing the volatility of prices both within New York and between New York and adjacent 
markets. 

 Additional information is provided in response to Questions 11 and 12 in Attachment A. 

13. Explain the relationship between state and federal anti-trust laws and the market 
clearing price auction. 
 The relationship between the state and federal antitrust laws and the NYISO's market-
clearing price auction is essentially the same as it is between those laws and the markets in New 
York and elsewhere for any product or service.  That is, the antitrust laws prohibit certain types of 
conduct that have the purpose and effect of restraining competition.  For example, the antitrust 
rules against bid rigging or other forms of anticompetitive collusion would apply to the markets 
for energy in New York just as they would to other kinds of markets.  The NYISO-administered 
clearing-price auctions would not, without more, be subject to an antitrust challenge, since they 
result from a tariff that is filed with and approved by FERC as just and reasonable under the 
Federal Power Act.12  Nonetheless, “anticompetitive activities based on filed rates are ‘still 
subject to scrutiny under the antitrust laws by the Government and to possible criminal sanctions 
or equitable relief.’”13 

                                                                                                                                                               
http://www.nyiso.com/public/webdocs/committees/general_information/part_0_1_2_rpt_membership
_for_web.pdf. 
12   See Williams v. Duke Energy Int’l, No. C1-08-046, at 14 (S.D. Ohio Mar. 31, 2009) (holding that 
the filed rate doctrine applies to market-based rates and citing opinions from the 1st, 3rd, 5th, and 9th 
Circuits). 
13   TXU Energy, Inc., 413 F.3d 503 at 508 (5th Cir. 2005), quoting Square D Co. v. Niagara Frontier 
Tariff Bureau, Inc., 476 U.S. 409, 422 (1986).  See also Snohomish County v. Dynegy Power 
Marketing, Inc., 384 F.3d 756 (9th Cir. 2004).   
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14. Does the NY-ISO have any information about the use by generators of the 
“producers’ surplus” created by the market clearing price?  If so, has this surplus been 
invested in new generation or in the development of renewable energy and demand-
response resources? 
 The NYISO does not have information regarding the use of proceeds received by specific 
generating companies, nor does the NYISO have authority to obtain such information.  The 
NYISO does not have any authority beyond what has been specifically delegated to it by FERC 
through its FERC-accepted tariffs and organic agreements.  If the Committees require this 
information, the question should be directed to individual generating companies or their trade 
organization.   

 Additional information is provided in response to Question 14 in Attachment A. 

15. Please provide any and all information you have to support the idea that the market 
clearing price system is directly responsible for the development of renewable energy, and 
without it such development would not have occurred?  How do you value the contributions 
made by the State RPS and SBC to the development of renewable power NYS?   
 The NYISO’s market clearing price system provides incentives for suppliers to bid energy 
that reflect a power plant’s variable costs (e.g., fuel and operating costs).  This model is 
particularly attractive to renewable resources because they have low variable costs but relatively 
high fixed costs (e.g., construction, maintenance).  Renewable resources are paid the market 
clearing price set by power plants that have much higher variable costs (e.g., oil and gas-fired 
plants).  The revenue earned by renewable resources in excess of their variable costs enable them 
to support their fixed costs. 
 
 In 2004, the New York State PSC established the Renewable Portfolio Standard, which 
requires that 25% of the state’s electricity be generated from renewable resources by 2013.  New 
York’s power market design has enhanced the state’s ability to meet this renewable resource 
target.  Currently, commercial power production from renewable resources in New York, 
predominantly hydroelectric power projects, totals more than 5,600 MW of electricity. Nearly 
two dozen private sector energy service companies now offer customers the option to purchase 
green power.  Moreover, as of mid-2008, New York is third among states in wind capacity under 
construction.  More than 1,000 MW of wind power has been added in recent years and over 8,000 
MW of additional wind power projects are proposed for development in the state.14 
 
 New York State’s SBC program has provided parallel and additional benefits.  Between 
1998 and 2008, the portfolio of SBC-funded programs is estimated to have reduced peak electric 
load by 1,284 megawatts – an amount equivalent to the size of one of the largest operating 
nuclear or fossil-fueled electric generation plants in the State. 
 
 Additional information is provided in response to Question 15 in Attachment A.  

                                                 
14 See Fuel Diversity in the New York Electricity Market: A NYISO White Paper (October 2008); 
NYISO, Power Trends, 2009. 
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16. Please clarify which NY-ISO employees are full-time/part-time, including board 
members, their compensation and the basis for that compensation.  Please indicate which if 
any are employed on a contingent basis and their compensation. 
 All NYISO employees are full time except for 6 individuals.  No NYISO employees or 
directors are employed on a contingent basis.  The NYISO employs 436 working men and 
women, many of whom are professional engineers, accountants, economists, and attorneys.  
Excluding officers, the average compensation of these employees for 2008, the last full year for 
which data are available, was $ 88,719.  The NYISO is managed by ten officers.  The average 
compensation for these officers for 2008 was $286,534.  The basis for NYISO employee 
compensation is a review conducted annually by a recognized independent consulting firm to 
determine the market compensation for individual positions. 
 
 The Board of Directors consists of 10 individuals, including the President, who is an ex 
officio member of the Board.  (The President, however, is also an employee and is thus included 
in the figure for officer compensation above.)  The average compensation for current Board 
members that served on the Board in 2008, excluding Karen Antion and Robert Hiney, was 
$106,900.  During the year 2008, the CEO left the company and Ms. Antion and Mr. Hiney 
stepped in to fill the roles of CEO and President, respectively, for four months.  Their total 
compensation for 2008 was $351,500 for Ms. Antion, who was also Board Chair, and $240,250 
for Mr. Hiney.   
 
 Additional details regarding employee and director compensation are provided in 
Attachment A.    

17. Explain how conflicts of interests are resolved regarding the NY-ISO market advisor 
also serving as the market monitor for ISO-NE, the Midwest and Texas? 
 The NYISO is not aware of any conflict of interest arising from the fact that the NYISO's 
independent Market Advisor (Potomac Economics) also monitors the markets in New England, 
the Midwest, and Texas.  He was presumably selected by those regions because of his expertise 
and solid reputation for objectivity and integrity.  The entities administering those markets and 
the NYISO all operate in separate and distinct areas of the country.  Moreover, the NYISO's 
Market Advisor is charged with providing independent economic analysis and advice based on 
established economic principles of competitiveness and economic efficiency.  Those economic 
principles are the same in New York, New England, the Midwest, Texas, and throughout the 
country. 
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18. The Federal Energy Regulatory Commission Order 719, which went into effect 
December 2008, requires that organized wholesale electric markets improve their 
operations in the areas of: (1) demand response and market pricing during periods of 
operating reserve shortage; (2) long-term power contracting; (3) market-monitoring 
policies; and (4) the responsiveness of regional transmission organizations (RTOs) and 
independent system operators (ISOs) to their customers and other stakeholders, and 
ultimately to the consumers who benefit from and pay for electricity services.    

 How does the NY-ISO plan to meet the revised requirements of FERC Order 719?  
Does the NY-ISO intend to propose amendments to the existing tariff and market design? If 
so, what public comment will be sought when the NY-ISO proposes such amendments?  
 
 All ISO/RTOs, including the NYISO, are required to make compliance filings 
demonstrating either that their existing tariffs, markets, and governance processes already comply 
with the requirements of Order 719 or proposing related modifications.  The NYISO believes that 
it is already in compliance with the requirements for demand response, scarcity pricing, and 
stakeholder responsiveness.  The NYISO will propose tariff changes to comply with the new 
requirements for market monitoring and will address long term contracting by participating in the 
creation of a public online platform sponsored by the ISO/RTO Council.  

 In keeping with its usual practices with respect to major directives from FERC, the 
NYISO has engaged in extensive discussions with its stakeholders regarding the requirements of 
Order 719.  Participants include the New York PSC, the New York  CPB, end users of electricity 
and environmental groups, in addition to relevant commercial interests.  In light of the diverse 
nature of the issues involved, the NYISO has conducted these discussions through various 
stakeholder committees to ensure that all interested parties have an opportunity to provide input.  
Accordingly, the NYISO has discussed the overall requirements of Order 719, as well as the 
NYISO’s proposed responses, with its Management Committee and Business Issues Committee 
on several occasions over the past five months.  The NYISO has also held discussions regarding 
market monitoring and stakeholder responsiveness with both of these committees.  In addition, 
the provisions related to demand response have been discussed with the Price Responsive Load 
Working Group, the stakeholder subcommittee charged with responsibility for demand response 
issues, at meetings held in December 2008, and January and March of 2009.  The long-term 
contracting issue was raised first at the Business Issues Committee, then at the Market Issues 
Working Group, and finally discussed on a conference call held with stakeholders that expressed 
a particular interest in this topic.  Over the course of these meetings, stakeholder response to the 
NYISO’s proposed response to Order 719 has been positive, and the NYISO has taken all input 
received into consideration. 

 In addition to the NYISO’s discussions with its stakeholders to solicit their input, FERC 
will issue a public notice inviting comment on the NYISO’s upcoming compliance filing from 
any interested parties. 
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2.  What procedures does the NYISO use to prevent market manipulation by participants? 
Please provide a list of all such manipulations known to the NY-ISO over the past ten years, 
including action taken by the NY-ISO with respect to market participants.  How is this 
information made available to government agencies and the public? 

 

 Since its beginning, the NYISO has had an internal Market Monitoring and Performance 
unit (“MMP”) with responsibility for monitoring the markets administered by the NYISO for any 
signs of market manipulation.  The NYISO has also retained an economic consulting firm to act 
as its independent Market Advisor, with authority under the NYISO’s tariff to review and 
evaluate the competitiveness and efficiency of the NYISO markets.  In particular, the MMP and 
the IMA monitor the New York markets for prices that are not consistent with competitive market 
outcomes.  If such market results are detected, the MMP and IMA investigate further to determine 
whether there is evidence that market manipulation may have occurred.  “Market manipulation” 
is defined in the FERC regulations as conduct affecting markets through fraud or deceit, for 
example through material misstatements or omissions.15  The MMP and IMA also monitor for 
gaming of market rules, that is, taking advantage of tariff provisions to realize financial benefits 
not intended by the market design and that are not consistent with efficient outcomes.  In 
addition, the NYISO’s tariffs include extensive provisions for the mitigation of market power 
abuse.    

 If the NYISO concludes, in consultation with the Market Advisor, that market 
manipulation or gaming of market rules has occurred, it can and does take one or more of the 
following actions:  (1) advise the Office of Enforcement of the FERC, and as appropriate the New 
York PSC, of its findings and conclusions; (2) make an “exigent circumstances” filing with the 
FERC, which can be made on an expedited basis without the delay inherent in a stakeholder 
process, to implement temporary tariff provisions to remedy the manipulation;16 (3) exercise its 
authority under §2.4(b) of its Market Mitigation Measures to implement temporary, prospective 
changes in market operations to “mitigate the market effects of a rule, standard, procedure or 
design feature of an ISO Administered Market that allows a Market Party or its Affiliate to 
manipulate market prices or otherwise impair the efficient operation of that market, pending the 
revision of such rule, standard, procedure or design feature to preclude such manipulation of 
prices or impairment of efficiency;” and (4) convene a stakeholder process to approve permanent 
tariff measures to remedy the problem.  All four of these steps involve informing the relevant 
government agencies of the problem, and all but the first involve public communication of the 

                                                 
15   18 C.F.R. § 1c.2. 
16  Under §19.01 of the Independent System Operator Agreement, the NYISO Board of Directors can 
authorize the submission of a tariff filing without the concurrence of the Management Committee if 
the “Board certifies that (1) the proposed amendment is necessary to address exigent circumstances 
related to the reliability of the NYS Power System or to address exigent circumstances related to an 
ISO Administered Market; and (2) the urgency of the situation justifies a deviation from the normal 
ISO governance procedures.”  See also §3.03 of the Agreement between New York Independent 
System Operator and Transmission Owners; and Expedited Tariff Revisions for Regional 
Transmission Organizations and Independent System Operators, Guidance Order on Expedited Tariff 
Revisions for Regional Transmission Organizations and Independent System Operators, 111 FERC 
¶61,009 (2005).   
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NYISO's findings. 

 Since the formation of the NYISO, there have been two instances of conduct that took 
advantage of incentives provided by market rules to produce results that were not consistent with 
the efficient market outcomes that the rules were intended to produce.  These are listed below: 

• Gaming of the initial rules for determining prices at the busses for external transactions.  
This concern was mitigated by a change in the pricing rules.  See New York Independent 
System Operator, Inc., Order on Tariff Filing, 97 FERC ¶ 61,206 (2001) for further 
details. 

• The circuitous scheduling of transactions around Lake Erie referred to in questions 3 and 
4.  This conduct was consistent with the economic incentives for the participants that was 
provided by scheduling rules that made transactions exiting New York over its interface 
with Ontario less costly to schedule than transactions exiting New York over its interface 
with PJM.  Although this conduct was economically rational for the participants, it 
produced inefficient market results that raised prices in New York.  Accordingly, it was 
also mitigated by a change in the pricing rules.  See New York Independent System 
Operator, Inc., Order Accepting Tariff Sheets, 124 FERC ¶ 61,174 (2008), New York 
Independent System Operator, Inc., Order Accepting Tariff Sheets, 125 FERC ¶ 61,184 
(2008), and New York Independent System Operator, Inc., Order on Clarification, 126 
FERC ¶ 61,068 (2009), for further details.  The NYISO is also working with its 
neighboring ISOs and RTOs to develop further solutions to the problem of unscheduled 
circulating power flows around Lake Erie, which will require participation by all the 
affected ISOs/RTOs.  Further discussion of this situation is provided in the response to 
question #4, below. 

 Although the question did not refer to it, an answer would not be complete without 
reference to another phenomenon for which the NYISO monitors.  That phenomenon is known as 
“market power.”  Within the context of organized electricity markets, it refers to the potential 
ability to affect prices as a result of having a transmission system that was not originally designed 
to foster competition.  Thus, in areas constrained by transmission, the NYISO monitors to be sure 
that behavior by a party does not result in pricing outcomes that would not have resulted if 
transmission constraints had not limited competition.  This issue is discussed further in the 
response to Question 5. 

4.  Please provide copies of documents setting forth NY-ISO actions with respect to the Lake 
Erie Loop Flow market manipulation, including but not limited to actions used 
prospectively to block congestion-creating circuitous trades. What action did the NY-ISO 
take to recover money from this market manipulation?  If no action was taken. why not? 
 
 The NYISO has enclosed as Attachment B to these responses the following responsive 
documents regarding actions that it has taken with respect to the “Lake Erie Loop Flow” issue: 
 
 NYISO Filings with FERC Regarding the Lake Erie Loop Flow Issue: 

 
• New York Independent System Operator, Inc.’s Exigent Circumstances Filing 

Requesting Authority to Amend its Tariffs to Preclude the Scheduling of Certain 
External Transactions, Requesting Prospective Limited Tariff Waivers, Seeking 
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Expedited Commission Action, Requesting Shortened Notice and Comment Periods, 
and Contingent Request for Consideration Under Section 206 of the Federal Power 
Act, Docket No. ER08-1281-000 (July 21, 2008). 

• New York Independent System Operator, Inc.’s Request to Amend its Tariffs to 
Preclude the Scheduling of Certain External Transactions, for Shortened Notice and 
Comment Periods, and for Expedited Commission Action, Docket No. ER09-198-000 
(October 31, 2008). 

• New York Independent System Operator, Inc.’s Submission of Tariff Sheets 
Supplementing its October 31, 2008 Filing, Request for Shortened Notice and 
Comment Periods, and Requests for Expedited Commission Action, Docket No. 
ER09-198-000 (November 4, 2008). 

• New York Independent System Operator, Inc.’s 90 Day Report on Efforts to Develop 
Long-Term Solutions To Lake Erie Circulation and Inter-ISO/RTO Congestion 
Management Processes in Docket No. ER09-198-000, Docket No. ER09-198-000 
(February 17, 2009). 

 
 FERC Orders Regarding the Lake Erie Loop Flow Issue: 
 

• New York Independent System Operator, Inc., Order Accepting Tariff Sheets, 124 
FERC ¶ 61,174, Docket No. ER08-1281-000 (August 21, 2008). 

• New York Independent System Operator, Inc., Order Accepting Tariff Sheets, 125 
FERC ¶ 61,184, Docket Nos. ER09-198-000 & ER09-198-001 (November 17,2008). 

• New York Independent System Operator, Inc., Order on Clarification, 126 FERC ¶ 
61,068,  Docket No. ER08-1281-000 (January 28, 2009). 

 
 NYISO Submission of Comments to the Department of Energy 
 

• Comments of the New York Independent System Operator, Inc. in Support of 
International Transmission Company’s Application to Amend Presidential Permit, OE 
Docket No. PP-230-4 (March 9, 2009). 

 
 NYISO Presentations to Stakeholders 
 

• “Process Review: Enterprise-wide Critical Issue Resolution,” NYISO Management 
Committee (August 27, 2008). 

• “Additional Tariff Remedies/FERC Remedial Authority,” NYISO Market Issues 
Working Group (November 3, 2008). 

• “Additional Tariff Remedies/FERC Remedial Authority,” NYISO Market Issues 
Working Group (February 6, 2009). 
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 Additional NYISO Presentations 
 

• “Inter-Market Transaction Monitoring,” Energy Intermarket Surveillance Group 
Conference (September 15, 2008). 

 
 Additional Documentation 
 

• “Lake Erie Loop Flow Mitigation: A report from the New York Independent System 
Operator” (November 2008). 

 
 FERC has not granted enforcement authority to ISOs.  FERC’s rules are clear that ISOs 
are to refer suspected market manipulation to FERC and then desist from further independent 
action.  See, for example, FERC’s 2005 Policy Statement on Market Monitoring Units, found at 
http://www.ferc.gov/whats-new/comm-meet/052505/E-5.pdf, which states:  
 

 Protocol No. 1.  An MMU should make a referral to the Commission in all 
instances where the MMU has reason to believe that a Market Violation may have 
occurred. While the MMU need not be able to prove that a Market Violation has 
occurred, the MMU should provide sufficient credible information to warrant 
further investigation by the Commission. Once the MMU has obtained sufficient 
credible information to warrant referral to the Commission, the MMU should 
immediately refer the matter to the Commission and desist from independent 
action related to the alleged Market Violation[s]. 

 
5.  What procedures does the NY-ISO have in place to determine the actual marginal costs 
of sellers?  Does the NY-ISO routinely spot-check suppliers' actual bids and compare them 
with their marginal costs? 
 The Market Mitigation Measures in the NYISO’s tariff set forth specific criteria and 
procedures for determining marginal costs.  These determinations are made in connection with 
setting a contingent bid cap (called a “reference level”) for a resource that might otherwise be 
able to affect market prices by exercising market power.  Generator offers are routinely tested to 
ensure that market prices remain at competitive levels when the potential exercise of market 
power would otherwise enable a seller to raise prices.  

 The NYISO relies in the first instance, however, on the fact that the design of its markets 
provides a compelling incentive for producers to bid at the level of their marginal costs.  Sellers 
that did not bid their marginal costs would be losing money.  This feature of the NYISO markets 
was recognized by the FERC in its first order approving the formation of the NYISO:  “Under the 
current proposal, separate energy prices would be determined hourly for each node (or bus) in the 
control area.  The price at each node would equal the marginal cost to the ISO of producing and 
delivering energy to the node, based on the bids submitted in an energy auction.”17   

 The NYISO's Services Tariff recognizes an important exception to this incentive: when 
                                                 
17  Central Hudson Gas & Electric Corp., 86 FERC ¶61,062 at p. 61,222 (1999); see also PJM 
Interconnection, LLC, 112 FERC ¶61,031 at P 88 (2005) (finding that suppliers would be expected to 
bid at the level of their marginal costs in a clearing-price auction). 
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transmission constraints or other conditions give rise to concentrated markets in which sellers 
may be able to exercise market power.  When these conditions arise, the offers of resources in the 
affected area are subject to being capped at each seller's “reference level.”  As stated in the 
Services Tariff: “The reference level for a Generator's Energy Bid is intended to reflect the 
Generator's marginal costs.”18   

 The Tariff recognizes that the best way to determine a seller's reference level is by 
averaging its accepted bids during periods when conditions that might present the opportunity to 
exercise market power do not exist.19  Accordingly, the NYISO routinely collects and analyzes 
offer data, as well as information on competitive conditions and market prices, in order to 
calculate reference levels.   

 Otherwise, the NYISO calculates a supplier's reference level on the basis of its relevant 
costs, using the following formula:  ((heat rate * fuel costs) + (emissions rate * emissions 
allowance price) + other variable operating and maintenance costs)), or estimates reference levels 
based on the best available data.20  The results of the foregoing formula may be adjusted up or 
down to take into account the specific facts and circumstances affecting each supplier.  The 
NYISO believes that the reference levels determined from these costs analyses confirm that 
reference levels calculated on the basis of averaging accepted bids during competitive conditions 
are in fact indicative of marginal costs for comparable units. 

 Since the inception of the NYISO, market power has only been a significant issue in the 
downstate area, principally New York City, because of the limited transmission capacity going 
into the City.  In New York City, supplier energy offers are subject to an Automated Mitigation 
Procedure (the “AMP”) under which, when the lack of transmission capacity limits the ability of 
outside suppliers and resources to freely compete with resources located in the City, the market 
software automatically tightens the thresholds it applies to test in-City offers to determine if a 
seller is trying to exercise market power, and if the thresholds are crossed the seller’s bids are 
automatically capped at its reference level.  The market for Installed Capacity (ICAP) in New 
York City is also subject to mitigation based on marginal costs principles.  

7.  What is the portfolio mix of short-term and long-term bilateral contracts that the NY-
ISO seeks to maintain to ensure adequate energy supply?  Why is so much power being 
purchased by retail utilities in the NY-ISO spot markets instead of by long-term bilateral 
contracts?  What fuel mix is in the portfolio? 
A. Portfolio Management.  As an independent system operator, the NYISO is not responsible for 
maintaining a particular portfolio objective regarding the mix of short-term and long-term supply 
commitments in New York State.  However, as described in Part D below, the NYISO does have 
various responsibilities to ensure that adequate resources are available to operate the New York 
Transmission System for short-term reliability purposes and to plan the system for long-term 
resource adequacy. 
 

                                                 
18   Services Tariff, Attachment H §3.1.4(a)(3). 
19   Services Tariff, Attachment H §3.1.4(a)(1). 
20   Services Tariff, Attachment H §3.1.4(a)(3). 
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 Short-term and long-term supply commitments entered into by regulated utilities under the 
jurisdiction of the New York PSC are governed by orders issued by the PSC.  Further, individual 
non-regulated companies who supply electricity to customers – and in some cases, individual 
consumers themselves – arrange the mix of short-term and long-term supply resources they think 
are appropriate for a variety of reasons, including the price of such resources. 
   
 The NYISO notes that, as a general rule, there are certain advantages in the electric 
industry (like so many other sectors of the economy) to hold some sort of mix of short-term and 
long-term supplies.  There could be problems with a supply made up entirely of short-term 
transactions (as California discovered around 2000/2001 when its law required that all retail 
supply of electricity be procured in the short-term spot markets, whose prices began to rise 
around that period).  There could also be problems if all supplies were supported by long-term 
contracts (as many utilities discovered when their long-term PURPA contracts had prices that 
remained high when market prices fell).   Just as an individual investor tends to put his or her 
savings into a mix of investments (e.g., cash, money market accounts, long-term bonds, growth 
funds), the different participants in the electric industry tend to pursue a mix as well.  The 
principle of spreading risk between short-term and long-term changes in prices is sound in the 
electric industry, and is reflected in the mix that actually presently exists in New York State.   
 
B.  Purchases in NYISO Spot Markets.  Companies that serve end-use customers, and certain 
large customers themselves, arrange the mix of short-term and long-term supply resources that 
they determine are appropriate for a variety of reasons, including price.  It is difficult, however, to 
determine the impact to retail consumers of the mix of short-term spot markets purchases and 
long-term contacts.  While 45 percent of New York’s electricity requirements are met with 
purchases in the NYISO-administered day-ahead and real-time markets, the spot market prices 
are not necessarily passed directly to customers in their electricity bills.  This is because many 
companies supply their customers with electricity under contracts in which the price terms do not 
vary with spot market prices.  (A parallel could be drawn to other consumer services, such as 
billing arrangements for wireless telephone service: consumers who take service from wireless 
telephone providers under a monthly contract that sets out the pricing for minutes of use do not 
see the various ways in which the wireless companies trade among each other on a combination 
of short-term and long-term agreements to gain access to and use the wireless network facilities.) 
 
C.  Fuel Diversity.  Electricity in New York’s power market totaled 144,619 GWh, having been 
produced in the following mix of fuels and power plants:   

 
30% - power plants that use natural gas and oil 
29% - nuclear plants 
18% - hydroelectric plants 
~5%- oil-fired power plants 
~1% - wind turbines 
~1% - pumped-storage hydro plants21 
 

In addition, the breakdown of New York’s generating capacity as of 2008 is:  
                                                 
21 Data are for 2006-2007 (average generation mix in New York State).  Source: NYISO, Fuel 
Diversity in the New York Electricity Market: A New York ISO White Paper, pp. 2-5 (October 2008). 
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37% - plants that use either natural gas or oil 
17% - plants that use only natural gas 
14% - hydroelectric and pumped-storage hydro power plants 
13% - nuclear power plants 
  9% - plants that use only oil 
  8% - plants that burn coal  
~2% - wind turbines and other renewable energy resources22 

 
D.  NYISO Role in Resource Adequacy.  The NYISO has various responsibilities to ensure that 
there are adequate resources to operate the New York Transmission System for short-term 
reliability purposes and to plan the system for long-term resource adequacy.  For example, the 
NYISO is required by its FERC-approved tariffs to conduct annual or biennial reliability studies 
to assess the amount of capacity that must be present in New York to ensure that the probability 
of an unplanned outage on the bulk power system is never more than one occurrence in 10 years.   
 
  The NYISO also conducts the studies used by the New York State Reliability Council to 
determine the Installed Reserve Margin.  The Installed Reserve Margin represents the amount of 
generating capacity needed to meet anticipated demand, plus an allowance for equipment that 
could become unavailable, giving consideration to all reliability considerations.  That criterion is 
then reviewed by regulators and forms the principal basis for determining the amount of capacity 
that must be purchased by electric companies (including electric utilities) that serve end-use 
customer load in New York (“Load Serving Entities”).  This year, the New York State Reliability 
Council accepted the NYISO's Installed Reserve Margin study and determined that the minimum 
capacity that must be on New York’s power system will be 116.5% of the forecasted peak load 
for summer 2009. Load Serving Entities are, therefore, responsible for arranging for this amount 
of capacity (including procuring net amounts through the NYISO's capacity auctions) that add up 
to a minimum of 116.5% of their customers' peak load requirements.     
 
 The NYISO also conducts long-term planning, including its Comprehensive Reliability 
Planning Process.  That process looks out over ten years to determine the amount of load that will 
need to be served and the amount of old resources retiring, the amount likely to remain online, 
and the new resources planned to enter service during that period.  This year, the NYISO 
determined that, due to market-based resource additions and government conservation programs, 
New York looks to meet its reliability requirements without new capacity additions on the New 
York power system between 2009 and 2018.  (This does not mean that additional resources might 
not be added for reasons of economics, rather than reliability.)  The NYISO also conducts a 10-
year planning process with its neighbors in PJM, New England, the provinces of Quebec and 
Ontario, and the Maritimes, which has determined that planned resource additions will be 
sufficient to maintain adequate resources in the Northeastern United States and Canada.   
 
8.  What, if any, protocols are in-place to prohibit a seller from demanding very high 
amounts for its last blocks of output from a power plant, a practice sometimes described as 

                                                 
22 Source: NYISO’s Power Trends, 2009, p. 14.  
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hockey-stick bidding? 
 
 Please see the answer to Question 9 below. 

9.  During the past  ten years, when and how often has the $1,000 MW - $900 range price 
been hit?  Please identify the participants who bid $l ,000 MW.  Were these reasonable 
prices?  What public interest is served by permitting bids at these levels?  Prior to the 
imposition of the $1,000 MW cap when and how often were prices set higher than $1,000 
MW?  Please identify participants who bid over $1,000 MW. 
 There is a cap in the NYISO rules such that no generator may bid more than $1,000 for its 
output in the day-ahead market.  The $1,000 bid cap was introduced in mid 2000, less than a year 
after the commencement of the wholesale spot markets administered by the NYISO.  Since then, 
in the day-ahead market, in which 95 percent of energy in the NYISO-administered markets is 
transacted, there rarely have been prices in the $900/MWh to $1,000/MWh range.  The last time 
such prices occurred was in 2006, when there was all-time record electricity use and the NYISO 
had to operate at emergency output levels on the system.     

 
 It is somewhat more common to experience prices at this level in the real-time market.  In 
the real-time market, prices prevail for 5 minute intervals.   Very high prices typically last for 
only a small number of 5 minute intervals and apply to only a tiny portion of the total electric 
output in a given year.  Over the total of the years since the NYISO markets were instituted, 
prices in the real-time market have reached or exceeded $900 per MWh for an average of only 
234 of the nearly 1 million 5-minute intervals, or a total average of only 19.5 hours per year. 
 
 The NYISO tariffs prohibit the NYISO from publicly identifying the market participants 
that submit particular bids.  Specifically, Section 6.3 of the NYISO Services Tariff states: 

 
Pursuant to [FERC] requirements, the ISO shall make public Bid information 
from the Energy, Capacity and Ancillary Services markets (but not the names of 
the bidders making these Bids) six-months after the Bids are submitted. The ISO 
shall post the data in a way that permits third parties to track each individual 
bidder’s bids over time. Prior to such disclosure, Bid information submitted to the 
ISO by Market Participants shall be considered Confidential Information.”23  

 
 The NYISO is, however, aware of many practical and reasonable reasons why it is good 
for the New York power system for certain types of bidders to offer their resources at high prices 
such that they are only available to the market and dispatched under emergency circumstances.  
The New York wholesale markets are designed for a least-cost dispatch of power plants to 
minimize the overall cost of generation while also ensuring reliable supply.  The following 
examples indicate why permitting offers with high “tails” is consistent with ensuring a least-cost 
reliable supply of electricity and describe circumstances under which the system as a whole 
benefits by allowing sellers to offer its “tail-end” output at high prices so that this output is not 
used more often than absolutely necessary:    

                                                 
23  Section 6.3 of the Services Tariff is available at: 
http://www.nyiso.com/public/documents/tariffs/market_services.jsp. 
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 A power plant typically has a normal output capacity (in MW) as well as a rating under 

which it could generate additional power under emergency conditions.  Because of the 
higher risk of mechanical failures associated with generating power at this emergency 
output level, the generator may offer its output produced from these “emergency” 
megawatts at high prices so that they are only selected for dispatch when the power 
system is short of capacity relative to the amount of consumers’ demand, and the 
alternatives include: lowering the voltage on the system, running small on-site emergency 
generators on the sites of hospitals and other institutions that keep such back-up supply for 
reliability purposes, or running power plants at their emergency operating limits.  The 
high prices ensure that the plant is not dispatched to its emergency output levels under 
normal conditions and also compensates the seller when it is required to operate the plant 
at its emergency output level, which exposes the plant to a higher risk of costly 
mechanical failures.   

 
 A hydroelectric facility may offer its output at relatively lower prices up to the point at 

which dispatch of the water in the reservoir might lead to water usage that would take the 
reservoir below its normal safe operating limits.  At this point, it may offer its output at 
high prices to limit its operations to only those periods in which there are supply 
emergencies to avoid operating below safe operating limits under normal conditions.  
Similarly, a hydroelectric plant that is faced with low river-flow conditions may have to 
offer its output at high prices to limit its operations to only those periods in which there 
are supply emergencies. 

 
 A power plant that faces environmental or fuel-supply limitations on the amount of 

emissions that may be produced at the plant over a particular time period may offer its 
output at high prices to signal to the system dispatcher that it wants to conserve its 
electricity output so as to enable the power plant to live within its environmental or fuel 
supply limitations.  Were, for example, such a plant to make itself available at a low price 
during off-peak periods of the year when there are other plants available to operate, then 
that power plant might not be available to operate later in the season when the plant is 
truly needed to operate for reliability purposes because the plant has already reached its 
quota of air emissions, water use, or fuel supply. 

 
 Certain power plants may only operate above their normal operating limits in emergencies 

and/or where they needs to reconfigure certain physical aspects of their plants to do so.  In 
this circumstance, such a plant may only be willing to operate when it is a genuine 
emergency and when it is fully compensated for these equipment changes to enable the 
plant to operate above its normal upper operating limit.     

 
 The offers described above are, therefore, based on sound rationales that enable important 
resources to be kept in reserve to be available to operate when needed during high-value hours of 
the year (e.g., during summer peak periods).  These resources have characteristics that inherently 
cause them to be more expensive than other power suppliers – whether they have fuel limitations 
(e.g., a limitation on the amount of water behind a hydroelectric impoundment, or the maximum 
number of hours in a year in which a natural gas power plant may use its back-up fuel (e.g., oil)), 
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limitations on the total amount of air emissions that the plant may produce in a given time period 
(e.g., operating on different fuels may produce different emissions levels and use up more of the 
emissions budget that the plant has under its operating permit from air regulators), or some other 
limitation (in permits, technology, fuel types) imposed on the plant’s operations.   
 
 Notably, the NYISO has a number of protocols and other price mitigation rules and 
practices in place to mitigate the prices of sellers seeking a high price for its last  block of output 
from a power plant when the type of circumstances described above are not present.  For 
example, the NYISO applies a conduct and impact test that will impose a bid cap if a supplier has 
the potential to exercise market power and affect prices in the New York power markets.  This 
process is activated when there is the potential for a power seller to exercise market power.  In 
such circumstances, the NYISO will compare the seller’s bid to the seller’s unit’s “reference 
level.”  The reference level reflects the out-of-pocket costs of  the seller’s unit as determined from 
its accepted bids during periods when the markets in which it operates are competitive, or by an 
examination of its fuel and other operating costs.  When the seller’s bid is higher than its 
reference level by a pre-defined amount and when the seller’s bid would affect the clearing price 
of power sold at that point in time and in that place by a specified amount, the NYISO replaces 
the seller’s bid with a bid at the reference level. 
 
 When this occurs in New York City, which has relatively stringent thresholds given its 
supply conditions, there is an “automatic mitigation procedure” (or an “AMP”) that automatically 
replaces the seller’s bid with a bid at the unit’s reference level.  When this occurs in the rest of the 
state, then a parallel process occurs in a non-automated fashion, such that when both “conduct” 
(i.e., making offers higher than the applicable reference level) and “impact” (i.e., the higher prices 
affect clearing prices) occurs, then the seller’s bid is adjusted going forward. 
 
10.  Identify generators that on a regular basis and aggregate over the year have the 
greatest difference between the prices they bid and what they receive? 
 As a general rule, the power plants that regularly bid their output at low prices relative to 
the resulting market clearing prices are those power producers with low out-of-pocket costs (e.g., 
low variable costs, such as fuel and operating costs), but relatively high capital costs (e.g., 
construction and maintenance costs).  Such plants include renewable resource power plants and 
nuclear power.  For example: (1) Wind Turbines.  The wind (i.e., the fuel) is free, but the turbines 
are relatively expensive to construct.  (2) Hydro Plants.  The water to operate the plant and 
produce power is effectively free, but the plant is relatively expensive to construct and maintain.  
(3) Nuclear Plants.  The plants are expensive to own, operate, and maintain and require high costs 
to store the nuclear fuel, but produce output at relatively low costs.  (By contrast to these 
renewable resource and nuclear power plants, the fuel-related costs are higher at coal-fired power 
plants, and much higher at generating units that burn natural gas or oil.)    
 
 These nuclear and renewable resource power plants tend to be economical for the system 
to operate whenever they are available to run; therefore, it benefits the system when they bid their 
low operating costs, when they are dispatched in the least-cost generation dispatch, and when 
another, more expensive power generator does not need to be dispatched and set a higher clearing 
price.   For example, Hydro plants have the ability to be dispatched flexibility, with the operator 
ramping their electrical output up or down when the system’s demand goes up and down quickly 
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during periods when other plants cannot respond as flexibly to the dispatch instructions needed 
for reliability.  As a result, these hydro plants provide great value to the system’s overall 
operations and economy dispatch.   
 
 Because these renewable resource and nuclear power plants have relatively high capital 
costs, as compared to typical oil-fired and gas-fired power plants, they require more revenue from 
operations in energy markets for the owners of these plants to cover the higher fixed costs of 
operations.  Without suggesting that the following represents actual costs of owning and 
operating plants today, the following list of capital and variable costs of different kinds of new 
power plant technologies illustrates the ways in which an owner of a nuclear, wind or hydro plant 
experience higher fixed costs for which the owner will seek revenue support in the energy 
markets where prices are set by power plants with higher variable costs but lower capital costs:24   
 
            capital costs        variable costs 

Technology   _    fuel           ($/kW 2007$)     (mills/KWh 2007$) 
Conv’l Combined cycle   oil/nat gas         $962     2.07 (at 7,196 Btu heat rate) 

 Conv’l Comb. Turbine     oil/natural         $670             3.57 (at 10,810 Btu heat rate) 
 Nuclear plant       uranium      $3,318     0.49 (at 10,434 Btu heat rate)    
 Wind turbine       wind      $1,923     0.00       --- 
 Conventional hydro         water      $2,242     2.43       ---  
 
11.  In what manner do hedge funds or other financial entities participating in NY-ISO 
auctions and governance affect electric markets and what are the risks to which rate payers 
are exposed?  How does this affect markets? 
 
 Please see the answer to Question 12 below.  

12.  Please define “virtual bids” and how they affect the market and how often they appear 
in NY-ISO auctions.  What is their impact on market rates? 

 NYISO’s market participants include electric distribution utilities, municipal electric 
systems, transmission companies, power plant owners, power marketers, large industrial 
customers, universities, hospitals, financial institutions, and others.  Of the over 400 approved 
“customers” who participate in the markets administered by NYISO, there are currently 
approximately 10 financial institutions and less than 10 hedge funds.25  Like other market 
participants, financial entities may participate in the physical markets, as well as the day-ahead 
energy market through virtual trading (see below), although they tend to participate more heavily 
in the latter than the former.  Financial entities generally improve the performance of the NYISO 
markets in a number of ways, including increasing the number of participants in markets and 
participating in transactions that tends to lead to greater price convergence and less volatility 
                                                 
24 Source:  Energy Information Administration, “Assumptions to the Annual Energy Outlook, 
2009,”  March 2009, Table 8.2. Cost and Performance Characteristics of New Central Station 
Electricity Generating Technologies 
25 http://www.nyiso.com/public/webdocs/services/customer_relations/customers/ nyiso_approved_ 
customers.pdf; http://www.nyiso.com/public/webdocs/committees/general_information/ 
part_0_1_2_rpt_ membership_for_web.pdf. 



 

A-12 

between the prices day-ahead and real-time markets.  (These effects are described in more detail 
below.) 
   
 To manage the financial risks associated with transactions in the markets it administers, 
the NYISO’s federally-approved tariffs establish specific financial credit requirements for 
NYISO’s market participants and various markets.  Such requirements provide mechanisms to 
assure adequate credit coverage to support the transactions among those who are buying power or 
selling power in the financial and physical markets NYISO administers.  Despite the recent 
volatility in the U.S. and global economies, the NYISO has managed the risk resulting from failed 
financial institutions (e.g., Bear Stearns and Lehman), and has not experienced a bad debt loss 
from such financial entities. 

  
 In the New York electricity markets, Virtual Bidding is the submission of bids or offers to 
purchase or sell energy in the day-ahead energy market administered by NYISO.  To define 
“virtual bids” and “virtual bidding,” it might help to begin with the context that most of us think 
about when we think of supply and demand for electricity.  Commonly, we assume that an offer 
to sell or buy an amount of electricity on the next day at a particular price is tied to an actual 
delivery of power supply.  In other words, if the seller offers to sell electricity at $50/MWh at 
noon tomorrow, and a load-serving entity bids to buy electricity at a price at or above that 
amount, then the transaction is commonly expected to result in power production and 
consumption – that is, the “physical” delivery of power.  By contrast, a “virtual bid” is a bid or 
offer for the financial purchase or sale of energy, rather than or in addition to the physical 
delivery or purchase of energy in the NYISO-administered energy markets. Virtual Load and 
Virtual Supply transactions are financial transactions only and have no effect on real time 
physical energy consumption.  Virtual Bidding enables qualified NYISO customers to: 
 

 buy energy (i.e., Virtual Load) in the day-ahead market at day-ahead prices and sell it in 
the real-time market at real-time prices and; 

 
 sell energy (i.e., Virtual Supply) in the day-ahead market at day-ahead prices and buy 

energy to cover the sale in the real-time market at real-time prices (Virtual Supply). 
 

 A Virtual Load differs from a physical load because the bidding entity does not intend to 
consume the energy it seeks to buy in the day-ahead market.  Instead, the bidder intends to sell 
the energy in the real-time market.  In the day-ahead market, there is no difference between a 
Physical Load and a Virtual Load. In real-time markets, however, the physical load will consume 
energy (to the extent that it has not over-bid in the day-ahead market), whereas the Virtual Load 
will not actually consume energy.  A physical load that buys more energy in the day-ahead 
market than it consumes in real-time is indistinguishable in its effects from a Virtual Load.  A 
Virtual Supply bid works in the converse:  it is an offer in the day-ahead market to supply a 
specific amount of energy, for a particular hour, in a specific New York Control Area zone, at or 
above a specific price. A Virtual Supply bid differs from a physical generation bid because the 
bidding entity will not generate the energy it seeks to sell in the day-ahead market; rather, the 
bidder intends to buy the energy in the real-time market to fulfill its supply obligation.   
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 There are several sizable benefits of Virtual Trading in the day-ahead energy market. 
First, Virtual Trading improves the competitive performance and efficiency to the market by 
improving the price convergence between the day-ahead and real-time markets.  This 
convergence is very important because day-ahead market results that diverge significantly from 
the real-time results will have the effect of leading to inefficient “generator commitments” (i.e., 
the decision to start-up and shut-down generating units) since these commitments are coordinated 
through the day-ahead market.  In addition, when load-serving entities must purchase short-term 
energy to serve their customers, most of these purchases are made in the day-ahead market.  
Therefore, it is very important that the day-ahead market results accurately reflect anticipated 
real-time conditions. 

 
 Second, virtual trading mitigates potential market power in the day-ahead market.  If 
physical suppliers withhold resources from the day-ahead market or raise their offer prices, 
virtual suppliers will sell more energy.  This serves to undercut the withholding strategy. 
 
 Third, Virtual Trading reduces overall day-ahead price volatility by providing liquidity 
and increased dispatch flexibility.  As prices begin to rise in the day-ahead market, virtual traders 
will increase their sales, which will limit the price increase.  This was evident in May 2000, 
before the introduction of Virtual Trading, when day-ahead prices spiked to more than $1000.  No 
such events have occurred since Virtual Trading was introduced seven years ago.  This reduction 
in price volatility lowers the overall costs of serving electricity consumers in New York, which 
includes managing the risks associated with such volatility.   
 
 Although it would be impossible to quantify, these benefits of Virtual Trading should 
translate to lower market rates and costs to New York’s consumers.   Because financial entities 
tend to participate in Virtual Trading (more than in physical trading), their participation in the 
market generally improve the performance of the NYISO markets.   
 
 By their involvement in transactions where there is likely to be a difference in prices 
between the day-ahead and real-time energy markets, as well as the differences between the 
NYISO markets and adjacent markets in New England, Ontario, and the Mid-Atlantic region, 
these financial entities help to increase the overall efficiency of the electricity markets.  For 
example, when prices are higher in New York than a neighboring market, participants will 
schedule additional imports to New York to capture this price difference, with this transaction 
helping to lead to price convergence and lower prices for New York’s consumers.  In general, the 
increased liquidity provided by financial entities lowers the risks to New York’s consumers that 
prices will move sharply in a manner that does not reflect underlying supply and demand 
fundamentals. 
 
 Virtual Loads and Virtual Supply offer prices are monitored and subject to price 
mitigation rules that monitor bidding behavior and impose caps and limits on quantities of Virtual 
bids when they are seen to be driving prices in the day-ahead and real-time markets apart.  (See 
Section 4.6 (“Virtual Bidding Measures”) of Attachment H (“ISO Market Power Mitigation 
Measures”) of the NYISO Services Tariff.)  

14.  Does the NY-ISO have any information about the use by generators of the “producers’ 
surplus” created by the market clearing price?  If so, has this surplus been invested in new 
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generation or in the development of renewable energy and demand-response resources? 
 The NYISO does not have information regarding the use of proceeds received by specific 
generating companies, nor does the NYISO have the authority to obtain such information.  The 
NYISO does not have any authority beyond what has been specifically delegated to it by FERC 
through its FERC-accepted tariffs and organic agreements.  If the Committees require this 
information, the question should be directed to individual generating companies or their trade 
organization. 

 
 It is crucial to note that the funds that a generator receives, reflecting the difference 
between its marginal cost and the uniform clearing price, is quite different from a “producer’s 
surplus.”  The precise meaning of the term “producer’s surplus” as defined in economics is the 
amount a producer receives above the price at which he would be willing to sell his product; 
conversely, a “consumer surplus” is the amount of savings the consumer experiences when he 
buys a product for an amount lower than the amount he or she would be willing to spend to buy 
that product. Putting this into the terms of a power market, a power owner might be willing to 
supply power for an hour if he were repaid at or just above his out-of-pocket costs to operate that 
hour, but that could not be equated with “profit” if that plant owner actually needed the revenue 
above his out-of-pocket fuel and operating costs to pay his staff, pay his property taxes, repay his 
debt, compensate equity investors (e.g., shareholders of the company) for a fair return, and so 
forth.  So, while he may experience a “producer surplus” of $1 if he were willing to and did sell at 
a $50/MWh price, when his out-of-pocket costs were $49/MWh, that $1 producer surplus would 
not necessarily provide him with undue “profit.” The same could well be true for producer 
surplus amounts at much higher levels, for example as might occur if the power plant owner (e.g., 
of a wind farm) had very low out-of-pocket costs but high costs associated with construction, 
ownership and financing of the wind farm project. 

   
 In parallel, there may be hours of the day when many electricity customers buy power at a 
price lower than what they would be willing to pay if buying at a higher price might avoid a 
blackout.  (This can be illustrated by the hospital or a factory that pays out of its own pocket to 
install its own emergency generator on its property, because the hospital or manufacturer could 
simply not afford to experience a blackout.)  The buyer who obtains electricity at a price lower 
than he would be willing to spend enjoys what economists call a consumer surplus.  Just as a 
producer surplus does not equate with profit, nor does a consumer surplus represent actual 
proceeds from the market.    

 In theory, it might be possible, although exceedingly difficult, to track the flow of dollars 
when a market participant receives either a producer (or a consumer) surplus, but the NYISO 
does not track such data nor does it have the authority to obtain such information. 

15.  Please provide any and all information you have to support the idea that the market 
clearing price system is directly responsible for the development of renewable energy, and 
without it such development would not have occurred?  How do you value the contributions 
made by the State RPS and SBC to the development of renewable power NYS? 

 
 The NYISO has previously commented that as “Established by the New York PSC in 
2004, the Renewable Portfolio Standard (RPS) requires that 25% of the state’s electricity be 
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generated from renewable resources by 2013. Policy benefits include 1) a more diverse mix of 
fuels used for power generation, which will improve energy security and independence, and 2) an 
improved environment from reduced power plant air emissions.”  NYISO, “Power Trends 2009,” 
page 16.   
 
 In so commenting, NYISO has noted how the design of New York’s power market has 
enhanced the state’s ability to meet its renewable-energy targets, and together these policy and 
market factors have produced significant investment and jobs in the state, and will help New 
York and the region meets its greenhouse-gas emission reductions targets more efficiently than 
they otherwise would.  Other states that lack the combination of state policies and power market 
designs have not seen the same type of investment in renewables occur within their states.   
 
 For example, since its inception in 2004, New York’s RPS program has supported 28 
large-scale projects (“Main Tier” projects) and approximately 332 customer-sited projects 
(“Customer Tier” projects).   Together, these projects represent approximately 1,100 megawatts 
of installed renewable capacity, and an additional 65 MW projected to be operational by year-end 
2009.  These power under contract to be supplied from these projects represents approximately 
3.8 million MWh annually, enough to power 635,000 homes.  Public sector investment in large-
scale renewable projects has been $475.6 million, and is mostly in large scale wind development.  
The economic development benefits associated with this investment can be evaluated by 
measuring jobs created, property and other local tax benefits that flow to host communities, 
royalty payments to landowners and purchase of in-state materials, goods and services.  An 
estimated $742 million in RPS funding to date has been projected to leverage $2.1 billion in 
private investment and over $4 billion in economic spin-off over next 20 years.  
 
 In its recent study on fuel diversity (“Fuel Diversity in the New York Electricity Market: 
A NYISO White Paper,” October 2008), the NYISO reported that  

 
“New York is third among the states in wind capacity under construction. As of June 30, 
2008, only Texas and Iowa had more wind capacity under construction.[fn]  At that time, 
New York State had 706.8 MW of wind power, with 588.5 MW more under construction. 
And, as shown in Figure 4-4 [below], thousands more MWs of wind capacity have been 
proposed in the state.  Wind projects support fuel diversity in New York’s power market, 
since most other new generating capacity added in the past decade and currently proposed 
is from power plants that use natural gas – a fossil fuel whose price has tripled since 2000. 
The price of wind remains the same over the same period: zero cents per kWh. As 
indicated in Figure 4-4, most of the wind developments are in the upstate area.  Therefore, 
without enhancements to the transmission grid in the state that will allow greater transfers 
of power from north to south, the wind resources may do little to reduce energy prices and 
diversify the downstate mix. Moreover, without transmission enhancements enabling 
greater delivery of wind, wind turbines may be required to dispatch down even when the 
wind is blowing because the grid would otherwise become overloaded with too much 
power for the local region to absorb.[fn]”   

 
NYISO, “Fuel Diversity in the New York Electricity Market: A NYISO White Paper,” October 
2008, page 4-8. 
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 In a July 28, 2008 memorandum, NYISO published a memorandum prepared to describe 
the “hospitability of New York’s wholesale electricity markets, and in particular New York’s 
“single clearing price” design, to investments in wind power development.”  This memo stated 
that: 

 
“The attractiveness of New York for wind power development is supported by the design 
of the state’s electricity markets. Since the markets began operating in 1999, NYISO has 
had a “single clearing price” design for the state’s electric energy market. This market 
design is the one operating in most of the central wholesale electricity markets 
administered by Regional Transmission Organizations in the U.S. and elsewhere, and is 
advocated by most of the economists who have studied the subject. New York adopted a 
single clearing price market (also known as a “uniform price auction” approach) because 
it is an economically efficient design for a competitive wholesale power market. Under 
this approach, all suppliers interested in providing power offer bids into a centralized 
market where winning bidders are selected based on their offer price. The selection 
process identifies offers ranked from lowest to highest offer prices, with the award group 
made up of enough supply needed to satisfy demand requirements in that auction. All 
winning bidders are paid the same “clearing price,” set at the offer price of the last 
resource needed to satisfy load. 
 
“This approach has proven to be an effective way to operate power plants in a least-cost 
fashion and attract power generation investment generally. This occurs because this 
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market design encourages power plant owners to offer to sell power into New York’s 
electric energy market based on bids that reflect only a power plant’s variable (out-of-
pocket) costs. Doing so allows them to be dispatched by NYISO when their power supply 
has a lower cost to New York electricity users than other power suppliers’ bid prices. 

 
“The design also provides strong incentives to suppliers to offer low prices and improve 
the efficiency of their power plants, because (a) they will be only be paid in the energy 
markets if they are called upon to supply power; and (b) when they are dispatched, they 
will be paid the offer price of the last supplier dispatched to generate power in that hour 
(i.e., the clearing price). The revenue earned in excess of a supplier’s variable costs (i.e., 
amount of revenue between their offer price and the clearing price) goes to support the 
fixed costs of the plant (including repayment of debt, employee salaries, a return to 
investors, property taxes, and other costs that do not depend upon the amount of power 
produced at the plant). 

 
“This model is particularly attractive to wind developers, whose variable costs are 
extremely low, since the wind is free. Wind projects are relatively capital-intensive power 
sources with very low operating costs. Wind projects are paid the clearing price, which is 
much higher than their variable costs and which supports repayment of construction-cost 
debt, other investment costs, personnel, and a return on investment. 

 
“The single clearing price model was of course selected because it provides market 
efficiency, but wind developers are among the chief beneficiaries of it. Similar benefits 
should be available to other renewable projects, such as new hydro and solar as they 
become available, since they too have very low variable costs and relatively high capital 
requirements. 
For New Yorkers, this benefit to renewables is especially important. When wind or other 
renewable projects are dispatched, it means that an alternative source of power is not 
dispatched; in almost 90 percent of the hours of the year, the alternative source of power 
would be at a plant that uses natural gas, oil or coal. Renewables, by contrast, are sources 
of power without greenhouse gas emissions or other air pollutants. This market design 
helps New York to satisfy its RGGI and Renewable Portfolio Standard (RPS) goals 
efficiently, and to provide efficient electric power to consumers. 
 
“It must be noted that market design alone will not be sufficient to maximize the State’s 
use of wind or other renewables. Renewables are only available where the wind blows or 
the water falls. The State must have the means of efficiently transmitting the electrical 
output of these facilities to the places where the electricity is needed. Such transmission 
facilities in New York are badly in need of reinforcement and expansion – especially in 
order to move plentiful renewable resources located Upstate to the state’s customer loads, 
over half of which is located in Downstate and reachable only by transmission pathways.” 

 
 Further, NYISO reported in its “Power Trends 2009” report, that “Open access to the 
state’s electricity grid has also increased the number of existing and planned projects powered by 
renewable resources, which are more protective of the environment than are traditional fossil-
fueled plants. Commercial power production from renewable resources, predominantly 
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hydroelectric power projects, currently totals more than 5,600 MW of electricity. Nearly two 
dozen private sector energy service companies now offer customers the option to purchase green 
power. More than 1,000 MW of wind power has been added in recent years and over 8,000 MW 
of additional wind power projects are proposed for development in the state. The NYISO has 
taken steps that, according to FERC, “will benefit, and encourage, wind and other intermittent 
generators.” Those steps include a centralized wind-forecasting initiative, unique market rules for 
wind projects, and proposals to enhance the dispatch of wind power on New York’s bulk 
electricity grid.” NYISO, Power Trends, 2009, page 7.  
 
 There are parallel and additional benefits from New York State’s SBC program.  Annual 
funding committed to efficiency programs by New York’s utilities and energy authorities began 
with at the level of $25 million in 1984, and is now approximately $321 million as of 2008. 
Approximately half of these funds are generated through a SBC collected from the customers of 
the State’s jurisdictional utilities.    NYPA, LIPA and other agencies have established separate 
efficiency programs for their customers which account for the balance of the annual expenditures.  
Between 1998 and 2008, the portfolio of SBC-funded programs is estimated to have reduced peak 
electric load by 1,284 megawatts – an amount equivalent to the size of one of the largest 
operating nuclear or fossil-fueled electric generation plants in the State. These peak load 
reductions, along with the associated decreased production and delivery of electricity (and 
combined with programs that achieved air-emission reductions at power plants) provided the 
following benefits to the State in 2008: 

 
 $590 million in annual energy bill savings (electric, oil, and natural gas) for New York 

consumers 
 2,725 tons of annual nitrogen oxides (NOx) emission reductions 
 4,960 tons of annual sulfur dioxide (SO2) emission reductions 
 2.1 million tons of annual carbon dioxide (CO2) emission reductions (equivalent to 

removing 425,000 automobiles from New York’s roadways). 
  

 Expenditures on energy efficiency programs also have substantial macroeconomic impacts 
that go beyond direct financial benefits to participants. Purchases of goods and services through 
these programs set off a financial ripple effect that influences many sectors of the New York 
economy and the level and distribution of employment and income in the State. 
 
16.  Please clarify which NY-ISO employees arc full-time/part-time, including board 
members, their compensation and the basis for that compensation.  Please indicate which if 
any are employed on a contingent basis and their compensation. 
 
 All NYISO employees are full time except for 6 individuals.  No NYISO employees or 
Directors are employed on a contingent basis.  The NYISO employs 436 working men and 
women, many of whom are professional power system engineers, NERC certified system 
operators, accountants, economists and attorneys.  Excluding executive management employees, 
whose compensation is provided below, the average compensation of these employees for 2008, 
the last full year for which data are available, was $ 88,719.  There are 25 employees with PHDs, 
107 with Masters degrees, and 200 with Bachelor degrees or equivalent.  All NYISO employees 
have been subjected to extensive security reviews, in cooperation with the United States 



 

A-19 

Departments of Energy and Homeland Security. 
 
 For the convenience of the Committees, we have listed the current officers of the NYISO.  
Among them are also the highest paid employees in the organization.  The basis for their 
compensation is a review, conducted annually by recognized independent consulting firms, to 
determine the market compensation for the individual positions.  The compensation is for 2008, 
the most recent full year for which data are available.  The officers and their 2008 compensation 
are as follows: 
 

President & Chief Executive Officer-Stephen G. Whitley- $ 466, 899 
• Mr. Whitley, an electrical engineer, is an expert in planning and operating complex 

bulk power systems and markets.  He was retained by the NYISO in July of 2008 after 
the NYISO conducted a nationwide search for a new CEO.  At the time, Mr. Whitley 
was serving as Chief Operating Officer of the New England ISO where he was 
responsible for System Operations, System Planning, Market Operations, Customer 
Service and Training, and NERC/NPCC Compliance. He was responsible for the 
recent augmentation of the 345-kV transmission system in New England, including 
new 345-kV infrastructure in all six NE states and a new interconnection with New 
Brunswick.  This effort reduced costs and enhanced reliability for consumers 
throughout New England.  Prior to his service in New England, Mr. Whitley served in 
various executive capacities for the Tennessee Valley Authority (TVA), including VP 
Transmission, and General Manager Electric System Operations. He serves on many 
national electricity industry councils and boards and is nationally recognized for his 
expertise in transmission, operations and planning.  He is a retired U.S. Army Reserve 
Colonel. 

 
Vice President, Market Structures- Rana Mukerji- $ 439,597 

• Mr. Mukerji is an experienced electricity industry executive.  Before joining the 
NYISO, he was Senior Group Vice President at ABB where among his responsibilities 
was leadership of ABB’s Global Utility Partner business.  Prior to joining ABB, he 
was General Manager of GE Power Systems, in Schenectady.  A native of India, he 
was graduated in electrical engineering from the Indian Institute of Technology and 
holds both a masters degree in engineering and an MBA from Rensselaer Polytechnic 
Institute. 

Vice President & General Counsel-Robert E. Fernandez- $ 361,189 
• Mr. Fernandez is an experienced energy lawyer.  Prior to joining the NYISO, he was 

Chief Regulatory Counsel and Vice President at Sithe Energies, Inc.  Earlier in his 
career, he practiced energy law and taxation at the firm of Cullen & Dykman, served 
as in-house counsel at Long Island Lighting Company and was an attorney for the 
United States Internal Revenue Service.  Mr. Fernandez is a graduate of Brooklyn Law 
School and holds a Master of Laws degree in taxation from New York University 
School of Law. 

Vice President, Operations-Ricardo T. Gonzales- $ 291,000 
• Mr. Gonzales has extensive experience in and knowledge of New York State’s 

electricity system and its operations.  He joined the New York Power Pool in 1987, 
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and has been involved in various capacities with operating the system for all of the 22 
years since that time.  He played the central role in restoring electricity to the State 
after the 2003 Northeast blackout, and the NYISO received the admiration of the 
industry and regulators for that prompt and effective recovery.  He started his career in 
the electricity industry at the Connecticut Valley Electric Exchange.  He is a graduate 
of Clarkson University and also holds a Masters Degree from Clarkson in Electrical 
Engineering. 

Vice President, System & Resource Planning-Dr. Xingyong H. (Henry) Chao- $ 223,293 
• Dr. Chao is an experienced executive and consultant in the electricity industry.  Before 

joining the NYISO, he was Vice President of Technology and Business Development 
at ABB.  Prior to that, he was a consultant in demand side and supply side resource 
adequacy planning.  Earlier in his career he worked at PTI/Siemens, in Schenectady, 
for Southern Company, in Atlanta, and at Nanjing Automation Research Institute, in 
China.  His doctoral degree is from Georgia Institute of Technology. 

Vice President and Chief Financial Officer-Mary K. McGarvey- $ 216,316 
• Ms McGarvey has had a distinguished career as a CPA, Controller and manager of the 

NYISO’s complex billing and settlement processes, budget management, regulatory 
accounting and reporting, credit and financial security issues, Sarbanes Oxley related 
issues and financial management.  Before joining the NYISO, she was a CPA at 
Pricewaterhouse Coopers, where she provided audit and business management 
services to both public and closely held companies.  She is a graduate in accounting 
from LeMoyne College and is a New York State licensed CPA. 

Vice President & Chief Information Officer-Richard Dewey- $ 211,516 
• Information Technology (IT) is at the heart of operating an electric system based on 

competitive market considerations.  Mr. Dewey has been a central figure in the 
development and deployment of the most successful such system in the United States, 
at a cost that is only a fraction of less advanced systems now being developed and 
deployed elsewhere.  Mr. Dewey has spent his career in innovative IT posts in the 
electricity industry and elsewhere.  He was IT Manager at a large tonnage machine 
business and Manager of Corporate Network Services at Niagara Mohawk Power 
Corporation.  He holds a Bachelor of Science degree in Electrical and Computer 
Engineering from Clarkson University and a Master of Science degree from Syracuse 
University in Computer Engineering. 

 
Vice President, Risk Management/Compliance/Human Resources-Wayne Bailey- $182,493 

• Mr. Bailey joined the NYISO in 2000, and his competence, energy and insights have 
propelled him to roles of increasing responsibility.  Prior to joining the NYISO, he 
was an intelligence officer with the rank of Captain in the United States Army and 
then a civilian intelligence officer and program manager for intelligence agencies and 
defense contractors in Washington, DC.  He holds a Bachelor of Science Degree from 
the Georgetown University School of Foreign Service and a Master of Science degree 
from the Defense Intelligence College in Washington, DC. 

 
Corporate Secretary-Diane Egan- $ 125,035 

• Ms Egan has an extensive background in administrative matters, the transition from 
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NYPP to the NYISO and in professional administration for successive Presidents and 
the Board of Directors.  She progressed from administrative assistant and engineering 
clerk to Personnel Administrator at NYPP.  She is currently Corporate Secretary and 
Assistant to the Board of Directors at NYISO. 

 
 The Board of Directors consists of 10 individuals, including the President, who is an ex 
officio member of the Board.  (The President, however, is also an employee and is thus listed 
above.) 
 

Karen Antion (Board Chair) 
• Ms. Antion is a recognized Information Technology executive with experience in the 

Transportation, State and Local Government, and Financial Services Industries. Ms. 
Antion served as the senior IT executive in large public and private sector 
organizations including Oracle Corporation and The Port Authority of New York and 
New Jersey. Among her major accomplishments are the implementation of the E-Z 
Pass electronic toll collection program, the introduction of the Newark International 
Airport Monorail System, and approval and funding to advance the $1.5 Billion JFK 
Airtrain system.  At the NYISO, Ms. Antion oversaw the development and 
implementation of an industry leading software system that is now being implemented 
in other markets at considerably greater cost.  Ms. Antion is the Board Chair. **  

 
Michael Bemis (effective April 21) 

• Mr. Bemis is one of the three required electricity industry executives on the Board.  
He formally took office at the Board’s annual meeting on April 21.  He has three 
decades of experience in various aspects of the electricity business, including having 
been President of Exelon Power, Exelon Energy Delivery and international operations 
of Entergy in the United Kingdom, Australia and Argentina.  Mr. Bemis was not on 
the Board in 2008. 

 
Ave Bie (effective April 21) 

• Ms. Bie is an attorney and is managing partner of a Wisconsin law firm.  She formally 
took office at the Board’s annual meeting on April 21.  She is the former Chair of the 
Public Service Commission of the State of Wisconsin and has a strong background in 
consumer issues as well as extensive experience in the regulatory side of the electricity 
industry.  Ms. Bie was not on the Board in 2008. 

 
Alfred F. Boschulte 

• Mr. Boschulte is a telecommunications expert.  He is currently President of AFB 
Consulting.  Mr. Boschulte was an officer for many years at New York Telephone 
Company where, at various times, he supervised information systems, marketing and 
engineering.  Mr. Boschulte chairs the Board’s Audit and Compliance Committee.  
His compensation in 2008 was $ 114,250. 

 
Robert A. Hiney 

• Mr. Hiney is one of the three required electricity industry executives on the Board.  He 
is the former Executive Vice President of the New York Power Authority, where he 
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served in various capacities for 35 years until retirement.  Mr. Hiney has extensive 
knowledge of the New York bulk transmission system.  He has served as Vice Chair 
of the Northeast Power Coordinating Council and, while still at NYPA, was elected by 
the NYISO’s Market Participants to Chair their Management Committee.  His unique 
knowledge of New York’s transmission system has guided the NYISO in 
implementation of a new planning regime. Mr. Hiney chairs the Board’s Reliability 
and Markets Committee.  ** 

 
James V. Mahoney 

• Dr. Mahoney is the third of the three required electricity industry executives on the 
Board.  He is the President and CEO of Energy Market Solutions, an energy advisory 
company.  He is the former President and CEO of DPL, Inc., the parent company of 
Dayton Power and Light, DPL Energy and DPL Energy Resources.  Dr. Mahoney’s 
compensation in 2008 was $ 79,750. 

 
Thomas F. Ryan 

• Mr. Ryan, an expert in markets, is the former President and CEO of the American 
Stock Exchange.  Before that he was an officer of the Boston Stock Exchange.  He 
also had a distinguished career at the firm of Kidder Peabody, culminating in his being 
Chairman and CEO of the firm.  Mr. Ryan formerly chaired the Market Performance 
Committee, and he oversaw the original development of the NYISO’s markets and its 
market monitoring function.  His guidance has kept New York’s electricity markets 
protected from the financial reverses that have affected other regions.  His 
compensation in 2008 was $ 105,500. 

 
Richard Schuler 

• Dr. Schuler is emeritus Professor of economics and emeritus Professor of Civil and 
environmental engineering at Cornell University.  Dr. Schuler also served on the New 
York PSC, where he was Deputy Chairman.  Dr. Schuler chairs the Board’s 
Governance Committee and serves as its lead outside director.  Dr. Schuler’s 
dedication to consumer and environmental causes has informed Board discussions and 
decisions.  His compensation in 2008 was $ 113,750. 

 
Erland E. Kailbourne 

• Mr. Kailbourne is the former President and CEO of Fleet Bank.  He has served New 
York State in a number of capacities, including the Board of Trustees of SUNY, where 
he was Vice Chair, and as Chairman of the New York State Bankers Association.  Mr. 
Kailbourne chairs the Board’s Commerce and Compensation Committee.  His breadth 
of business experience has been brought successfully to bear on a succession of 
difficult issues facing the Board.  Among other things, he has overseen the 
administration of the NYISO’s customer financial settlements and counterparty credit 
risk management.  His compensation in 2008 was $ 121,250. 

 
 The compensation of the Directors is calculated individually, depending on number of 
Board meetings attended, number of Committee meetings attended, Committee Chairmanships 
and other Board responsibilities, as follows: 
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Basic Retainer, each Member   $35,000/annum 
 
Incremental Retainers 
Chair      $45,000/annum 
Vice Chair      $7,000/annum 
Non Audit Committee Chairs   $7,000/annum 
Audit Committee Chair    $10,000/annum  
Expanded Chair Role    $12,666/mo. 
Lead Director Role    $7,000/annum 
Board Meeting Compensation   $2,000/meeting 
Committee Meetings    $1,500/meeting, not to exceed $3,000/diem 

 
 Lesser amounts are also provided for teleconferences, and Directors are reimbursed for 
travel expenses.   
 
 **During the year 2008, the previous CEO left the company and Mr. Hiney and Ms. 
Antion filled in as President and CEO, respectively, for four months.  Their total compensation 
for 2008 was $ 240,250 for Mr. Hiney and $ 351,500 for Ms. Antion, who was also Board Chair.  
During that time, they managed the organization and its staff, supervised operation of the electric 
system, oversaw planning and regulatory issues and conducted a successful search for a new 
President. 



 

 

 
 

 
ATTACHMENT B 

 
DOCUMENTS PROVIDED IN RESPONSE  

TO QUESTION 4 
 




































































































































































































































































































































































































































































































