UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Ontario Energy Trading International ) Docket No. ER02-1021-001
Corporation )

REQUEST FOR PERMISSION TO INTERVENE OUT OF TIME
AND TO SUBMIT BRIEF AND BRIEF OF THE
NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.

Pursuant to Rules 212 and 713(d)(2) of the Commission’s Rules of Practice and
Procedure,! and in response to the Commission’s July 1, 2002 order in this proceeding,? the New
York Independent System Operator, Inc. (“NYI1SO”) hereby requests leave to intervene
out-of-time herein and to submit a brief. The NYISO urges the Commission to reject Consumers
Energy Company’s (“Consumers”) erroneous claim that the Ontario Independent Electricity
Market Operator (“IMO”) does not provide open access transmission service and thus does not
mitigate transmission market power in Ontario.3

Consumers’ argument is based on a misunderstanding of the IMO’s market design and
transmission rules. Consumers’ position is inconsistent with Commission precedent applicable
to other Canadian system operators with power marketing affiliates, especially the Alberta
Gridco, which administers an IMO-like system that the Commission has found complies with its
open access and transmission market power standards. Consumers’ position also appears to
conflict with the Commission’s proposed Standard Market Design (“SMD”). Finally, if the
Commission were to accept Consumers’ argument it could impede New York’s ability to import
essential electricity supplies from Ontario and undermine the NYISQO’s and IMO’s efforts to

integrate their markets. The NYISO therefore joins the IMO# in asking that the Commission
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reject Consumers’ argument and deny its request for rehearing.

I. Copies of Correspondence

Communications regarding this proceeding should be addressed to:

Robert E. Fernandez General Counsel and Secretary Arnold H. Quint

Belinda R. Thornton, Director of Regulatory Affairs Ted J. Murphy

New York Independent System Operator, Inc. Hunton & Williams
3890 Carman Road 1900 K Street, N.W.
Schenectady, NY 12303 Washington, D.C. 20006
Tel:  (518) 356-7661 Tel:  (202) 955-1542
Fax: (518) 356-4702 Fax: (202) 778-2201
rfernandez@nyiso.com aquint@hunton.com
bthornton@nyiso.com tmurphy@hunton.com

I1. Motion for Permission to Intervene Out-of-Time and to Submit Brief

The NYISO is the independent body responsible for providing open-access transmission
service, maintaining reliability, and administering competitive wholesale electricity markets in
New York. Ontario and New York are closely linked by 2400 MW of transmission interties and
there is extensive trade between them. Imports from Ontario, including both electricity
generated within, and electricity wheeled through it, are essential to system reliability and
market efficiency in New York. Moreover, the NY1SO and the IMO have collaborated
extensively to harmonize their markets and to incorporate the IMO into planned future
arrangements in the Northeastern United States.>

Consumers questions whether the IMO provides open-access transmission service. If the
Commission accepts Consumers’ arguments it could disrupt New York’s access to electricity
from Ontario. Finding in Consumers’ favor could also set back restructuring in Ontario and
reduce the IMQO’s willingness to collaborate on market development with the NY1SO.
Accordingly, the NYISO has a critical interest in this proceeding that cannot be adequately

represented by any other party. Furthermore, as the administrator of a system that, like the
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IMO?’s, does not employ the Order No. 8886 “physical reservation model,” the NYISO has a
unique perspective to offer. The Commission should therefore allow the NYISO to intervene.

The NYISO recognizes that the Commission normally does not allow interventions in the
rehearing phase for reasons of administrative efficiency and finality. These considerations are
inapplicable here, however, because the Commission has invited briefs for the express purpose
of gaining a better understanding of the open-access issue. Moreover, the NYISO was not
aware, and could not have anticipated,’ that the open-access issue would arise in this proceeding
until the Commission issued its July 1 Order.8 The NYISO therefore respectfully requests that
the Commission permit it to intervene out of time, and accept its brief.

I11. Brief

A. The IMO Provides Open-Access Transmission Service on a Comparable Basis

Consumers argues that the IMO does not provide open-access service, and thus that
Ontario Energy did not satisfy the Commission’s transmission market power standards, because
the IMO refused its request for an express physical reservation of transmission service® This
argument incorrectly presumes that the IMO’s financial transmission regime, which does not
include a separate physical reservation mechanism, is fundamentally inconsistent with the
provision of open-access transmission service.

The truth is that the IMO operates a bid-based, security-constrained single settlement
wholesalel0 electricity market, with co-optimized operating reserves markets and
financially-based open-access transmission. Under this system, requests for transmission service
are an integrated part of market participants’ energy bids, which eliminates the need for a
separate transmission reservation mechanism. The IMO also administers a financial

transmission rights auction market to permit market participants to hedge against price
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differences between Ontario and surrounding markets. This system of implicit transmission
reservations and financial transmission hedging rights is fully compatible with open-access. The
IMO system permits market participants to make long-term transmission reservations and does
not require them to buy energy from, or sell it to, the IMO11 A similar regime has been used in
several other regions and the Commission has indicated that the Notice of Proposed
Rulemaking (“NOPR™) on SMD will include financial reservation features.

Like other Canadian system operators that have met the Commission’s transmission
market power test, the IMO is subject to provincial laws that compel it to administer its system in
a non-discriminatory manner.12 The province’s Electricity Act requires the IMO to provide open
access to its grid.13 The IMQ’s license from the Ontario Energy Board likewise mandates that it
“ensure non-discriminatory access” to all of its customers.l4 The IMO’s market rules reflect
these legal obligations.1> Consumers has provided no evidence that the IMO has not complied
with these requirements. There is also no reason to believe that Consumers would improperly be
denied wheeling service to New York if it complied with the IMO’s rules. Published reports and
the NYISO staff’s own observations affirm that open-access is working in Ontario and that the
IMO markets are off to a successful start. As the IMO has noted, twenty seven U.S.-based
entities have either obtained, or applied, for a wholesale marketer’s license in Ontario and eight

of these entities are already active in the IMO markets.16
B. Commission Precedent Does Not Support Consumers’ Argument

Consumers’ argument that the IMO cannot provide open-access service because it does
not adhere to the strict letter of Order No. 888 is inconsistent with Commission precedent. In
previous market-based rate decisions involving the marketing affiliates of Canadian transmission

providers the Commission has not required that Canadian entities adopt every aspect of Order
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No. 888. Instead, the Commission has stated that it will use the same “general standards” that it
employs when evaluating whether U.S. entities can exercise transmission market power but
would “consider a variety of approaches when dealing with the market power of foreign utility
affiliates of United States marketers.”17 The Commission has therefore found that other
Canadian systems have adequately mitigated their transmission market power even though they
depart from certain Order No. 888 rules. In particular, the Commission has held that Alberta’s
Gridco,18 which like the IMO was an ISO-type entity that administered a centralized energy
market, provided comparable open-access transmission service even though it did not adopt a
physical reservation model or the Order No. 888 tariff.19 The IMO’s market system, and its
integrated financial transmission reservation system, are every bit as open as those used in
Alberta and are clearly more advanced than the systems employed by other Canadian system
operators that have previously met the Commission’s test.20 Indeed, the IMO markets are more
advanced, more competitive and more similar to those that the Commission hopes to create
across the United States. The Commission should therefore find that the IMO system, at a
minimum, complies with the “general standards” the Commission has applied in other cases and
hold that transmission market power has been sufficiently mitigated in the province.

In addition, the Commission has previously held that bid-based market systems with
integrated financial transmission reservation mechanisms and financial congestion hedging rights
can be consistent with or superior to the Order No. 888 standard.2l Given that the Commission
has come to this conclusion with respect to Commission-jurisdictional transmission providers, it
should be willing to make the same finding with respect to the IMO, a Canadian entity that is
subject to less stringent review.

Finally, the Commission should reject Consumers’ insinuation that the IMO does not
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provide open-access service because its Board of Directors is appointed by the provincial
government. Although the Commission has held that transmission providers with state-selected
Boards do not satisfy Order No. 2000’s independence requirement, or comply with Order No.
888’s Independent System Operator principles,;22 the IMO is not required to meet these
standards. It need only provide open-access service in a manner comparable to that prescribed
under Order No. 888. The Commission has already found that a number of state-owned
Canadian utilities provide comparable open-access service.23 It should make the same finding
with respect to the IMO.

C. The IMO’s Transmission Regime Is Consistent with the Model that Apparently Will
Be Included in the Standard Market Design

As was noted above, the IMO’s financial reservation system is fundamentally similar24 to
the model that the NY1SO has used since 1999 and to the “Network Access Service” model that
the Commission has signaled will be a major part of SMD. Consumers’ attack on the IMO’s
market design is thus an attack on any market design that differs from Order No. 888’s physical
reservation model, including SMD. Thus, a Commission finding that the IMO does not provide
open-access because it departs from Order No. 888, would conflict with the Commission’s goal
of moving beyond Order No. 888 “physical” market design components that are not compatible
with locational marginal pricing and other financially-based features of SMD.

D. If Consumers’ Prevails, Essential Supplies to New York Could Be Interrupted and
NYISO-IMO Market Development Efforts Could Be Disrupted

If the Commission grants Consumers’ rehearing request it could impede New York’s
ability to import electricity from Ontario. A finding that the IMO does not provide open-access
service, and thus that unmitigated transmission market power exists in Ontario, would mean that

neither Ontario Energy nor Ontario Power Generation (“OPG”) could make market-based sales
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to the United States. Because OPG owns approximately ninety percent of Ontario’s generating
capacity, the result would be that virtually all of Ontario’s supply would have a strong incentive
to avoid selling into New York. This would be true even when New York prices were extremely
high, since Ontario supply could only charge a cost-based rate. Given the magnitude of
transactions between New York and Ontario, the consequences of such a change could be severe
during capacity shortages or emergencies.

In addition, if the Commission declares the IMO’s existing bid-based transmission
reservation system to be incompatible with the systems required in the United States it would, at
a minimum, strongly discourage Ontario from continuing its market development efforts with the
NYISO. It could even subvert the entire restructuring process in Ontario by preventing Ontario
generation from accessing U.S. markets and by raising Canadian sovereignty concerns. Either

outcome would be very harmful to New York.
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IVV. Conclusion

WHEREFORE, for the foregoing reasons, the New York Independent System Operator,
Inc., asks that the Commission: (i) grant its request for permission to intervene out-of-time; (ii)
reject Consumers Energy Company’s erroneous claim that the Ontario Independent Electricity
Market Operator does not provide open access transmission service on a comparable basis for
wheeling through and out of the Ontario markets; and (iii) deny Consumers’ request for
rehearing.
Respectfully submitted,

NEW YORK INDEPENDENT
SYSTEM OPERATOR, INC.

By:

Counsel

Arnold H. Quint

Ted J. Murphy

Hunton & Williams

1900 K Street, NW
Washington, D.C. 20006
Of Counsel

July 31, 2002
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CERTIFICATE OF SERVICE

| hereby certify that | have this day served the foregoing document upon each party
designated on the official service list compiled by the Secretary in this proceeding in accordance
with the requirements of Rule 2010 of the Commission’s Rules of Practice and Procedure, 18.

C.F.R. 385.2010 (2001).

Dated at Washington, D.C. this 31st day of July 2002.

Ted J. Murphy

Hunton & Williams

1900 K Street, N.W.
Washington, D.C. 20006-1109
(202) 955-1542

18 C.F.R. §§ 385.212 and 713(d)(2).
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