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ISO Board shall review and determine appeals from actions of the Management Committee. In 
support of this appeal, attached as Exhibit A is the statement of Roy Shanker.  HQUS requests 
expedited processing of this appeal pursuant to Article 2.06 of the Procedural Rules.  HQUS 
reserves all its rights to pursue any other remedies concurrent to processing of this appeal. 
Pursuant to Article 5.01 of the Procedural Rules, HQUS requests a waiver of the 10-page limit 
under Article 2.04.   

 
 Background 
 
 At its June 5, 2000 meeting, the Management Committee approved by a 63% majority a 
motion requesting that the NYISO file with FERC under Section 205 of the Federal Power Act a 
request for authority to impose bid cap rules.   Under the approved motion (see Exhibit C), bid 
caps would apply to the Day-Ahead Market, Ancillary Services, and the Real-Time Market.  For 
energy bids a $1000/MWh bid cap would apply.  All internal and external bids would be subject 
to the cap.  
 
 The motion did not specify a proposed effective date for these changes. However, Article 
7.11.f of the ISO Agreement provides that “[a]ny action taken by the [Management] Committee 
at any meeting shall not become effective until thirty (30) days after the Committee has acted.” 
The Management Committee’s vote in favor of bid caps took place on June 5.  In light of the 30-
day requirement, a bid cap could not take effect before July 5.  
 

Basis for Appeal 
 
1.  Imposing Bid Caps Would Cause Harm to Market Participants Who Sold ICAP and 

Purchased TCCs in Reliance on Existing Market Conditions under Rules Proposed and 
Implemented by the NYISO 

 
 Imposing bid caps in New York would cause significant financial harm to sellers of ICAP 
and purchasers of TCCs, who at the time of these auctions relied on the OATT and Services 
Tariff.  There were no bid caps at the time of the auctions, nor had any been proposed to the 
Management Committee.  As a result, buyers and sellers of TCC and ICAP valued these assets 
based on a market without bid caps.  To impose bid caps would severely undermine the elaborate 
and painstaking process of ensuring the market had an opportunity to value appropriately the 
TCCs and ICAP.  
 
 A.  Installed Capacity Sales 

 
As part of FERC’s approval of the NYISO’s transitional market design for ICAP, FERC 

authorized the NYISO to conduct auctions under which Load Serving Entities (“LSEs”) could 
purchase capacity from suppliers to satisfy ICAP requirements.1  FERC also authorized the 
NYISO to impose on market participants sanctions for violations of their ICAP obligation, such 

                                                 
1  See Sections 5.9 – 5.15 of the Services Tariff.   
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as any failure to schedule or bid into the market during capacity-tight periods.  FERC found 
sanctions for violations of ICAP obligations reasonable, because “ICAP generators are 
compensated at market rates for meeting their ICAP responsibilities, including the obligation to 
bid into the New York markets.”2  (Emphasis added.)  Under this market design, sellers thus 
assume an obligation to allow the NYISO to call the energy associated with that capacity in the 
day-ahead market and during emergencies – in exchange for receiving market rates.  (R. Shanker 
¶ 10.)  

 
At the time of these sales, FERC had not authorized any bid caps, nor had any been 

proposed by the NYISO to FERC (excluding the price caps for generation within New York 
City).  The sale of ICAP was therefore predicated on a maximum call price for energy of 
$9,999/MWH (this is not a bid cap, but due to software limitations, it is the maximum amount 
payable under the NYISO’s system).  (R. Shanker ¶ 11.)  Based on this premise of no bid caps, 
HQUS sold this spring significant amounts of ICAP to LSEs,  for the period May 1 to October 
31.  Now, once that these sales have been completed, and within weeks of the auction, the 
Management Committee wishes to impose bid caps, yet without changing any of the ICAP 
obligations.  If enacted, this would inflict significant harm on ICAP providers, who would still 
have to provide capacity under the ICAP contracts, yet would be subject to a bid cap on energy 
sales.  The value of capacity sold with an energy call of $1,000 is significantly greater than 
capacity sold with an energy call of $9,999.  Thus the proposed energy cap clearly harms ICAP 
sellers like HQUS, making them provide a much higher valued service than what they originally 
sold under the NYISO Services Tariff auction in April and May, without any change in 
compensation.  (R. Shanker ¶ 12-13.)  Contrary to FERC’s justification for the ICAP 
arrangement, HQUS and other ICAP suppliers would then no longer be receiving market rates 
for their energy.  In contrast if the NYISO had already proposed bid caps at the time of the ICAP 
sales, ICAP suppliers would have insisted on higher prices because the value of the right to call 
would have been greater under a bid cap.   

 
B. Transmission Congestion Contract Purchases 
 
The purchase of TCCs by HQUS and other energy suppliers from the NYISO would 

likewise be adversely affected by bid caps.  TCCs were proposed by the NYISO, and authorized 
by FERC, as a tool for parties to hedge against congestion costs associated with transmitting 
energy.3  A party to a TCC has the right to collect congestion rents associated with energy 
transmission between a specified point of injection and point of withdrawal.  The TCC’s value is 
based on the difference between the energy price in the two locations.  (R. Shanker ¶ 14.)  
During the discussions about the proposed use of TCCs, market participants expressed concern 
regarding how to assess the economic value of TCCs.4  FERC addressed such concerns by 
requiring the NYISO to adopt an elaborate TCC auction structure.  HQUS subsequently 
purchased TCCs in March and April for May 1, 2000 through April 30, 2002.  HQUS and 
numerous other parties spent tens of millions of dollars to purchase TCCs.  (R. Shanker ¶ 17.)  In 
                                                 
2  90 FERC ¶ 61,319 at 62,063 (2000).   
3  See Attachment M to the OATT.   
4  86 FERC ¶ 61,062 at 61,228 (1999).  
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evaluating what to pay for TCCs, HQUS estimated the potential congestion rents for the duration 
of the TCCs, based on the projected spread between energy prices on either side of a 
transmission constraint during various times, including the peak summer season.  Of course, 
these calculations assumed there would be no bid cap – the presence or absence of a bid cap is 
essential to properly valuing a TCC, because a bid cap would cap the spreads between these 
energy prices, and thus cap the value of the TCC.  (R. Shanker ¶ 16.)  Had bid caps been in 
effect, the TCC prices would without doubt have been lower.  But no bid caps were in effect, and 
this was reflected in the prices paid by HQUS and others for TCCs.  Obviously, imposing bid 
caps at this time would severely compromise the value of the TCCs.  

 
C. Imposing Bid Caps Retroactively Changes the Conditions of the Sales of ICAP 

and TCCs and Harm Market Participants Who Relied on those Conditions 
 
As explained above, the imposition of bid caps will cause significant and unforeseen 

harm to market participants who sold ICAP and purchased TCCs.  In voting to pursue bid caps, 
the Management Committee majority apparently failed to acknowledge this harm, let alone 
devise any methods of compensating those who took actions relying on the absence of bid caps.  
Moreover, imposing bid caps at this time would raise serious issues regarding the NYISO’s 
conduct and compliance with its tariffs.  Parties were induced to take part in ICAP and TCC 
transactions based on existing market conditions and tariff provisions, and they relied on these 
terms and conditions in making significant financial decisions.  No notice was given at the time 
that the NYISO might within weeks plan to impose bid caps that would in effect retroactively 
change the financial terms of these transactions.  Yet, this has now been proposed, and if 
implemented, would greatly benefit some market participants while harming others.  

    
HQUS opposes the use of bid caps.  However, if bid caps were  ever to be used, they 

must be implemented so as to have only prospective effect, and in a way that ensures they do not 
harm parties who have taken actions in reliance on the absence of bid caps.  In this regard, 
HQUS and other market participants have obligations under the NYISO tariffs that extend as far 
as two years into the future.  As FERC stated in its recent order in which it rejected the NYISO’s 
request for retroactive recalculation and rebilling for certain ancillary services: “We deny the 
request because such changes should be prospective.  Customers cannot effectively revisit their 
economic decisions in these circumstances – there is no way for buyers and sellers to 
retroactively alter their conduct.”5  It is likewise impossible for participants in the TCC and 
ICAP auctions to retroactively alter their conduct to determine the appropriate compensation for 
the sales in those auctions.  Accordingly, it is imperative that the NYISO Board counter the 
Management Committee’s course of conduct by refusing to authorize a bid cap filing at FERC, 
and thus helping restore stability and confidence to the markets the NYISO administers.   
 
 
 
2. Bid Caps Have an Adverse Effect on the Market 

                                                 
5  New York Independent System Operator, Inc., 91 FERC ¶ 61,218, slip op. at 24 (2000).  
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A. Bid Caps Force Market Participants Who Managed their Risks to Subsidize Those 

Who Failed to Manage their Risk 
 

Bid caps would have the inequitable effect of punishing market participants who hedged 
to protect against higher energy prices by forcing them to subsidize market participants who 
failed to protect themselves through hedging.  This cross-subsidy will occur because of how the 
NYISO distributes the costs of emergency energy purchases to market participants. (R. Shanker 
¶ 18-19.) 

 
In the absence of bid caps, energy purchasers who are unhedged would be the only ones 

to pay for the higher priced power as it enters the system.  Parties who had planned and hedged 
to meet their needs would face no incremental price exposure regardless of the escalation of 
market prices.  (R. Shanker ¶ 19.)  However, bid caps would likely lead to a greater frequency of 
emergency purchases, because during periods of high demand, when prices would otherwise 
exceed $1,000, it is likely that suppliers that will refrain from selling to New York and instead 
sell to areas where they can obtain market prices.  Suppliers could also limit the availability of 
energy to New York to emergencies only.  As a result, the NYISO would have to make 
emergency purchases.  This would virtually destroy the protection afforded by hedging, because 
the cost of emergency purchases are distributed among all market participants based on their 
energy consumption, regardless of whether they are hedged or not.  Thus the more an entity 
consumes, the more it pays for emergency power, even if its total consumption is hedged. In 
comparison, a party that had not hedged pays lower prices than otherwise, because all market 
participants pay to subsidize its unhedged positions.  (R. Shanker ¶ 19-20.)  

 
It is obvious that this forced cross-subsidization between market participants obstructs the 

development of markets.  Furthermore, it would defeat market participants’ efforts to protect 
themselves, through hedging transactions and otherwise, against the price fluctuations that are a 
natural part of a competitive market.  This role of hedging in the development of markets has 
been acknowledged by FERC.6  Given the fact that many of the market participants appear to 
have taken the responsible step of hedging much of their demand, the bid caps would bring about 
a particularly inequitable result.  
 
 
 B. Bid Caps Would Reduce Energy Supply and Harm Reliability in New York 
 
                                                 
6  See State of the Markets 2000, Federal Energy Regulatory Commission, March 2000 at 3.  See also., 
Regional Transmission Organizations, Order No. 2000, FERC Statutes and Regulations ¶ 31,089 at 31,109 (1999), 
stating that a workable market approach should “provide market participants with the opportunity to hedge 
locational differences in energy prices; New England Power Pool, 88 FERC ¶ 61,147 at 61,494 (1999), (“We 
encourage NEPOOL and the ISO to provide as efficient a mechanism as possible for sellers to hedge congestion 
costs,… .”); San Diego Gas & Electric Co. and Southern California Edison, 80 FERC ¶ 61,128 at 61,427 (1997), 
(“Transmission rights will allow market participants to hedge the risk of fluctuating transmission congestion 
charges.  Reducing risk is important in light of  the large amounts of capital involved in potential future investments 
by market participants.”).   
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If competitive markets are to develop in New York, the NYISO must allow the market to 
determine prices free of the market distortions entailed by artificial price limits. There seems to 
be a misapprehension of the fundamental tenet that imposing bid caps is not an innocuous 
measure to protect the market, but rather, will harm the market, both in the short and long-term.  
First, at times of the highest energy demand, energy suppliers will seek the highest price they can 
obtain for energy.  Bid caps in New York will therefore encourage energy sales to be made 
outside New York by out-of-state suppliers, as well as in-state suppliers who have flexibility to 
bid elsewhere.  These out-of-state sales will likely occur not only when the price of energy 
exceeds $1,000 but also when it is anticipated that the price may rise to that level. It is therefore 
likely that a large amount of energy supply will avoid the New York market.  If supply is 
reduced in this way, energy prices in New York may in fact consistently rise closer to the $1000 
level than would occur in the absence of bid caps.  Second, imposing bid caps and the ensuing 
possibility that they will be re-instituted at some future time will create long-term uncertainty 
regarding the New York market.  Whereas correct price signals would encourage development of 
new generation in New York, bid caps would have just the opposite effect, because energy 
suppliers will have a reduced incentive to sell energy in New York. (R. Shanker ¶ 28-29.)  
Finally, it is abundantly clear that the reduced energy supply in New York created by bid caps 
will inevitably threaten reliability in New York, and thus further harm consumers.  (R. Shanker ¶ 
24-25.)  (See also R. Shanker ¶ 30 for discussion about the adverse effects of the bid caps on 
purchasers of generating assets in New York.) 
 
3. The NYISO is on Record as Opposing Artificial Price Restraints 

 
The Management Committee’s decision to pursue bid caps creates a conflict with the 

certified statements by the NYISO to FERC – opposing artificial price controls and expressing 
confidence in the markets it administers.  As the NYISO stated in its Answer to the complaint of 
New York State Electric & Gas Corporation (“NYSEG”),7 “the underlying design of the New 
York markets is sound”8 and any problems encountered by the NYISO “have been transitional in 
nature and are rapidly disappearing as the NYISO gains experience and implements 
corrections.”9  The NYISO assured FERC that it is confident it can deal with problems arising 
this summer,10 and that FERC “should not underestimate the NYISO’s ability to effectively 
address market flaws.”11  Overall, the NYISO thus expressed – backed by sworn affidavits – its 
full confidence in the market and its own ability to correct for any problems.  Moreover, the 
NYISO stated its general view of the undesirable effect of artificial price controls:  
 

                                                 
7  On April 24, 2000, NYSEG filed a complaint with FERC requesting that market-based rates be suspended 
during the summer and replaced with cost-based rates.  NYSEG subsequently amended the complaint to request the 
use of price screens rather than cost-based rates. The NYISO filed an answer with FERC on May 25, 2000, as 
amended on May 31, 2000 (“Answer or NYISO’s Answer”), in which the NYISO stated its opposition to such 
measures.  
8  NYISO’s Answer at 7. 
9  NYISO’s Answer at 8.  
10  NYISO’s Answer at 15.  
11  NYISO’s Answer at 27.  
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 [I]f prices in the NYISO-administered markets are artificially suppressed, generation 

project developers that were considering entering New York can be expected to go 
elsewhere, particularly since they could not know with certainty when normal market 
operations would resume.  Once market participants are driven away by the cost-based 
bidding scheme, they would likely be slow to re-enter the NYISO-administered markets, 
because they would fear its re-imposition.  Existing New York generators would also 
suffer, since they would be deprived of their chance to earn legitimate returns during a 
period of high demand.12  

 
The same argument applies equally to bid caps as cost-based pricing.  HQUS agrees with the 
NYISO that artificial suppression of prices will cause energy suppliers to seek other markets, and 
will cause a loss of confidence in the market.  Therefore, we ask that the NYISO join us in 
supporting the position it recently took at FERC and continue to support an open and competitive 
market structure.    
 
4. No Facts Have Been Presented to Justify a Bid Cap 

 
The Management Committee has provided no evidence to substantiate its claim that bid 

caps are necessary.  For two reasons, this omission demonstrates the problem with the bid cap 
proposal.  First, the NYISO has admitted that a solid factual basis is needed to justify such 
measures.  In its Answer to NYSEG, the NYISO emphasized the need for specific evidence of 
market problems to justify pursuing any changes in pricing:  
 

While the NYISO is committed to market-based pricing, in appropriate circumstances, 
bid caps may be warranted.  For example, if the NYISO were to determine, based on 
actual evidence from its summer operations, that one of the markets it administers has 
failed, or been distorted by market power, it now has authority to implement market 
mitigation measures, including bid caps.”13   

 
(Emphasis added.)  This statement verifies that the drastic measure of imposing bid caps would 
be appropriate only if required by actual evidence of market failure or distortions due to market 
power.  In the same vein, the NYISO countered NYSEG’s calls for price controls by pointing out 
that NYSEG had “failed to substantiate its speculative claim that the NYISO-administered 
markets will not be workably competitive this summer”.14  (Emphasis added.)  Despite the 
NYISO’s stated position, the Management Committee, in voting to pursue bid caps, failed to 
produce any evidence of such market failure or distortions due to market power, and thus failed 
to follow the standard it had just previously told FERC would apply.  Indeed, the Management 
Committee could not have produced any evidence of market failure during this summer, because 
it has yet to conduct operations during a summer season.  Nevertheless, without the benefit of 
any experience from summer operations, the Management Committee majority concluded that 
                                                 
12  NYISO’s Answer at 24.  
13  NYISO’s Answer at 10.  As to the conclusion of this statement, HQUS contests the NYISO’s assertion that 
it has authority to institute bid caps. 
14  NYISO’s Answer at 8.  
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bid caps are necessary.  HQUS is concerned that this very significant decision has been taken 
based on perception rather than any actual experience with the market.   
 

Second, if the NYISO were aware of any circumstances pointing to market problems, it 
should simply use the authority it has under the tariff to correct these problems.  For example, 
the NYISO could and should try to address such perceived problems through its FERC-approved 
Market Monitoring Plan.  The introduction of the Market Monitoring Plan provides as follows: 

 
[The NYISO Mitigation Measures] are intended to provide the means for the NYISO to 
mitigate the market effects of any conduct that would substantially distort competitive 
outcomes in the New York Electric Markets administered by the NYISO, while avoiding 
unnecessary interference with competitive price signals.  Consistent with the provisions 
of the Plan, these Mitigation Measures are intended to minimize interference with open 
and competitive markets, and thus to permit, to the maximum extent practicable, price 
levels to be determined by competitive forces under the prevailing market conditions.  To 
that end, the Mitigation Measures authorize the mitigation only of specific conduct that 
exceeds well-defined thresholds specified below.   
 

NYISO Market Monitoring Plan, ¶ 1(a). The steps required by the Market Monitoring Plan 
represent the  opposite of the premature action the Management Committee wishes to engage in 
by imposing a bid cap without any factual support.  The Market Monitoring Plan requires the 
NYISO to first identify the alleged offending conduct, and, after it is shown that the questioned 
conduct is not consistent with competitive behavior, allows the NYISO to apply mitigation 
measures that are appropriately tailored to respond to the specific problem it has identified.  The 
fact that the Market Monitoring Plan has played no role in this present issue simply demonstrates 
the  lack of evidence of any conduct warranting action by the NYISO.  
 

In addition, if there were any evidence of market problems this summer, the NYISO 
could likely use its Temporary Extraordinary Procedures (the extension of which has been 
sought from FERC).  However, as with the Market Monitoring Plan, the use of TEPs requires 
specific factual findings about market problems, and no such facts have been established.  The 
Management Committee’s failure to rely on the appropriate market-monitoring and mitigation 
processes established through FERC is a tacit admission that there are no facts to justify 
instituting any kind of artificial price controls. (R. Shanker ¶ 9.) 
 
 
 
 
 
 
 
 Conclusion 
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 There is no evidence to justify the imposition of bid caps in the NYISO-administered 
market. HQUS respectfully urges the NYISO Board to overturn the decision of the Management 
Committee, and refrain from proposing any bid caps or similar measures.   

        
   Sincerely,  

 
 
 
       Joel F. Zipp 
       Gunnar Birgisson 
 
       Counsel for 
       Hydro Quebec Energy Services (U.S.) Inc. 
 
 
 
Attachments 
 
cc: Robert E. Fernandez 
 Ira L. Freilicher 
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Statement of Roy J. Shanker 

 

1)  My name is Roy J. Shanker.  I reside at 9009 Burning Tree Road, Bethesda, MD, 20817.  

 

2)  I am self-employed as a consultant in the natural resources area, with the majority of my 

work related to the electric utility and natural gas industries.  I have worked in these areas for 

approximately 27 years. 

 

3)  I have worked as an independent consultant since 1981, conducting over 400 

engagements for a wide range of independent power developers, electric utilities, regulators, 

private investors, and financial institutions.  In this capacity I have been associated with the 

development of numerous power facilities representing thousands of megawatts of electric 

generating capacity. 

 

4)  Currently I am extensively involved in the restructuring of the wholesale power markets 

in both the New York Independent System Operator (NYISO) and  the Pennsylvania, New 

Jersey and Maryland Office of Interconnection (PJM OI).  In New York I participated for several 

years in the stakeholder process leading up to the activation of the NYISO in November 1999.  I 

am a member of the NYISO’s Business Issues Committee and participate in a number of 

working groups including the Scheduling and Pricing Working Group, the Market Structure 

Working Group and the Installed Capacity Working Group.  In PJM I participate in the Energy 

Markets Committee, Tariff Advisory Committee and Member's Committee as well as special 

committees on a variety of issues including the sale of ancillary services such as regulation.  

 

5)  I have served as an expert witness on numerous occasions before state and federal 

regulators and in various state and federal courts.  A more detailed summary of my education 

and experience is provided as Exhibit B.  

 

6)  I was retained in this matter by Hydro Quebec Energy Services (U.S.) Inc. (HQUS).  I 

was asked by HQUS to review the price cap that was proposed for the NYISO by the New York 

Public Service Commission.  This proposal was adopted at a special meeting of the NYISO 



 3 

Management Committee on June 5, which I attended.  In summary, the proposal would put a cap 

on prices in the energy market of $1000.  The sponsors of the proposal did not provide any 

further details justifying the bid cap.  I was asked by HQUS to comment on the impact of the bid 

cap on (1) the market participants; (2) the existing functions of the market; and (3) the 

commercial and reliability functions of the market.   

 

7)  My conclusion is that the proposal is harmful to market participants, including both those 

that made commercial transactions under the tariff as well as others.  There is no identified need 

or justification for the imposition of a price cap.  No market failure or design flaw has been 

identified.  The background is simply that market participants voted on whether they would like 

to pay less for energy.  Not surprisingly, market buyers, governmental entities  and those 

representing related consumer interests voted for lower prices.  The result, however, is that 

adopting bid caps would harm all other market participants who reasonably relied on the existing 

tariff provisions to conduct their business.  

 

8) For example, Transmission Congestion Contracts (TCCs) are provided for under NYISO’s 

Open Access Transmission Tariff (OATT).  Imposing bid caps would significantly decrease the 

value of TCCs that have already been sold in a tariff-based auction, and would thereby harm the 

parties who purchased TCCs.  Similarly, Installed Capacity (ICAP) is specifically required of 

market participants under the NYISO Market Administration and Control Area Services Tariff 

(“Services Tariff”), and also was sold under tariff-based auctions.  The energy bid cap 

significantly increases the value of ICAP sold into the NYISO market, harming the sellers, and 

resulting in a windfall for the buyers.  Furthermore, the energy bid cap would result in direct 

subsidies from market participants who have already acted responsibly by hedging their market 

requirements to other participants that have not hedged.  The energy bid cap also may affect 

operating reliability in New York, possibly discouraging or eliminating supply during the periods 

of greatest demand.  Further, the imposition of energy price caps will work directly in opposition 

to many of the basic objectives of an open and competitive market, in particular conveying 

accurate price signals for both short term consumption and long term investment in new 

generation and transmission facilities. Finally, the energy price cap will adversely impact those 

that made commercial decisions outside of the tariff but in reliance of the tariff provisions. 
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In the following sections I explain each of the conclusions presented above in greater detail.  

 

THERE IS NO JUSTIFICATION FOR INSTITUTING A PRICE CAP 

 

9)  The key in considering the proposal to institute an energy bid cap is that no market 

failings or market design flaws have been identified to justify this action.  Had such failings been 

identified, the NYISO could have availed itself of existing processes, including its Market 

Mitigation Measures and the Temporary Extraordinary Procedures (if extended by the Federal 

Energy Regulatory Commission).  It is telling that this path wasn’t taken.  The use of both the 

Market Mitigation Measures and the Temporary Extraordinary Procedures requires specific 

factual findings about market deficiencies – which at this stage have not been made.  It is evident 

that what has occurred is that market buyers and their advocates grouped together to vote for bid 

caps, not because of any market flaws, but simply to get lower energy prices.  

 

HARM TO PARTIES BUYING AND SELLING UNDER TARIFF PROVISIONS 

10)  A bid cap directly harms parties such as HQUS that have made sales and purchases 

pursuant to the NYISO tariff.  This is evident in the Installed Capacity market and the 

Transmission Congestion Contract market. For example, HQUS has sold 950 MW of ICAP into 

the summer capability period (May 1-October 31).  HQUS made some of these sales  via the 

NYISO-run auction under Article 5 of the NYISO’s Services Tariff.  By providing ICAP into the 

NYISO markets, a seller such as HQUS undertakes significant obligations. In particular, it is 

obligated to offer all of that capacity in the day ahead market (DAM) run by the NYISO. 

Similarly, even if that capacity is not scheduled by the NYISO in the DAM, as a provider of 

ICAP, a seller is also obligated to allow the NYISO to recall the energy from that ICAP during 

an emergency. Thus effectively the sale of ICAP into the NYISO market is the equivalent of 

selling an uncapped call on the energy of the ICAP facility.  Accordingly, when a facility accepts 

the responsibility to be ICAP and seller into that market, it also accepts the absolute obligation to 

allow the NYISO to call the energy associated with that capacity in the DAM and during an 

emergency.  
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11)  At present, the effective cap on energy prices is $9,999 per MWH, which is a reflection 

of the technical limits of the NYISO bidding system.  Thus when a party sells ICAP into the 

NYISO markets under the Services Tariff, while they are free to offer the associated energy at 

any price they wish (assuming the facilities are not subject to any market power mitigation 

requirements), they have effectively sold a capacity product with an associated right that allows 

the NYISO market to call the related energy at $9,999.  When parties sold into the NYISO ICAP 

auction, they did so in reliance of these tariff properties, e.g. that they were agreeing to provide 

the ICAP to the NYISO subject to the $9,999 call.  

12)  Imposing a bid cap of $1000 per MWH would drastically change the terms of the ICAP 

sale between HQUS and other suppliers and NY load.  This is because the New York Public 

Service Commission’s proposal would cap energy prices but not limit any of the ICAP 

obligations of parties that sold ICAP in the summer capability period auction. Thus the 

obligation of ICAP to offer all of its capacity into the NYISO market is unchanged, but the 

effective call price under which the ICAP was sold has been decreased by a factor of 10 from 

$9,999 to $1,000.  

13) The value of capacity sold with an energy call of $1,000 is significantly greater than 

capacity sold with an energy call of $9,999.  Thus the proposed energy cap clearly harms ICAP 

sellers like HQUS, making them provide a much higher valued service than what they originally 

sold under the NYISO Services Tariff auction in April and May, without any change in 

compensation. 

14)  A similar type of harm is done to parties that have made purchases of TCCs pursuant to 

the auction provisions of Attachment M to the NYISO OATT.  In the NYISO market system, 

Location Based Marginal Prices (LBMP) are established for each generation bus and load zone. 

Transmission customers face congestion charges based on the differences in LBMP between the 

point of injection for power and the point of withdrawal. TCCs are financial instruments sold 

under the OATT that entitle the holder to congestion rents equal to the difference in LBMP 

between the point of withdrawal and the point of injection.  Thus parties can, if they wish, 

purchase TCCs as hedges against potential congestion. Revenues from the sales of TCCs go to 
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the Transmission Owners, and ultimately to transmission customers via formula rate adjustments 

contained in the tariff.  

15)  The NYISO held auctions for TCCs in March and April, selling TCCs for durations of 

both 6 months and two years.  

16)  In valuing a TCC for purchase in the auction, HQUS and other parties estimated the 

potential congestion rents that the TCC would realize over its life.  In theory, a party ought to be 

willing to pay up to its estimate of the potential congestion rents.  In making such an estimate, 

the presence or absence of an energy cap is important.  During periods of great congestion, prices 

on the uncongested side of a transmission constraint should remain reasonably stable, while 

prices on the congested side will continue to rise as demand increases.  Thus placing a cap on 

energy prices limits the rise and prices on the congested side of a transmission constraint and 

also effectively caps the spread in congestion, directly impacts the values of any associated 

TCCs. In New York, the general pattern of congestion is low prices in the west, and higher prices 

in the transmission constrained southeastern New York (SENY, i.e. New York City).  A party 

would be willing to pay more for TCCs from the west into New York City when the maximum 

price for energy is $9,999 than when it is $1,000.  Prices established in the recent auctions 

reflected this higher valuation for a period out to two years. 

17)  HQUS, and  numerous other parties, spent tens of millions of dollars to purchase two 

year TCCs. The imposition of an energy rate cap now effectively de-values HQUS’s investment 

after the money spent on TCCs has already been transferred to transmission customers in the 

form of lower rates. 

AN ENERGY PRICE CAP CAUSES INEQUITABLE CROSS SUBSIDIES 

18)  The imposition of an energy price cap also creates inequitable cross subsidies among the 

existing market participants.  In effect the imposition of a cap will result in payments from the 

market participants who have been responsible and hedged their consumption against exposure 

to high prices to market participants who have failed to make investments to protect themselves 

from high prices.  Under a price cap parties who have been responsible in planning to meet their 
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requirements will be penalized, and those who failed to plan or choose to adopt a risky market 

strategy will be rewarded with a windfall.  

19)  This cross subsidy will occur because of how the NYISO distributes the costs of 

emergency energy purchases to market participants. With the imposition of an energy cap, the 

likelihood of emergency purchases increases.  Basically, with the existing system, one would 

expect a reasonably orderly increasing supply of generation as prices rise. With the imposition of 

a bid cap, instead of additional supply coming into the New York control area during periods of 

high demand when prices would otherwise have exceeded $1,000, it becomes more likely that 

this supply will not be offered to the NYISO, or will be made available only on an emergency 

basis. Under the existing system, with an orderly clearing of greater supply at increasing prices, 

those parties that needed power and were unhedged would be the only ones to pay for the higher 

priced power as it enters the system. Parties who had planned and hedged to meet their needs 

would face no incremental price exposure regardless of the escalation of market prices as their 

supply has already been met at a fixed or capped price.  

20)  However, because of the increase in emergency purchases resulting from a bid cap, the 

process described above will no longer exist.  This is because under the NYISO tariff the cost of 

emergency purchases are spread to all market participants based on their energy consumption, 

regardless of whether they are hedged or not.  Thus the more you consume the more you pay for 

emergency power, even if your total consumption is hedged through term purchases.  

Alternatively, a party that doesn’t hedge at all will now find its exposure to high prices 

significantly cut as all market participants will now pay to subsidize their unhedged positions.  

Given the fact that many of the market participants claim to have hedged much of their demand, 

this is an unjust result.  

21)  This cross subsidy is illustrated in the following example. Let’s assume that as many of 

the large Load Serving Entities (LSEs) have claimed, most of their load is hedged, for example 

90% of the total demand in the control area.  Thus on a very high load day of 30,000 MW, only 

3,000 MW would actually be purchased at market rates.  Without a price cap, the hedged market 

participants would be indifferent if prices rose very high, say up to $6,000 per MW. Only the 
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3,000 MW of unhedged demand would pay this price. Thus for a single hour these unhedged 

loads would pay $18,000,000.  

22)  Alternatively, consider what happens if due to the price cap, 3,000 MW of supply is 

withdrawn from the market, and now the NYISO is forced to purchase the same energy on an 

emergency basis for the same $6,000 price. In this case all of the emergency purchase costs will 

go through the NYISO’s OATT Schedule 1 charges and be paid by all load. Thus the 27,000 

MW of load that were prudent and planned for their needs would wind up paying 90% of the 

emergency purchase costs or $16,200,000. Alternatively, the load that was unhedged would 

receive this windfall subsidy, and only pay $1,800,000.  

23)  While it would be possible to devise a method to avoid this type of cross subsidy, this 

type of perverse result has not been addressed in the price cap proposal.  

RELIABILITY IMPACTS 

24)  Beyond the inequitable price allocation and other impacts, a bid cap can also adversely 

affect reliability.  A basic principle of market based wholesale transactions is that the power will 

be committed to where it can receive the highest price.  Bid caps send the wrong reliability 

signal, because their natural result is to cause generation to exit the NY system or to not sell into 

the system.  The design of the NY ICAP market leads to this result.  The NYISO has a 6 month 

capability period.  This means that LSEs have an ICAP requirement for a six month period.  

However, the market is implemented on a monthly basis.  Parties can purchase their 

requirements one month at a time, and generators may sell on the same basis.  In addition, 

deficiency charges are assessed on a monthly basis, which means that if an LSE is deficient 

during the highest demand month of the year it faces only a deficiency payment equal to one 

twelfth of the annual charge.  This effective cap on capacity prices, coupled with the imposition 

of an energy price cap would make it reasonable for a ICAP supplier who had not committed its 

capacity long term to withhold that capacity from NY, and to then enter into a sale for the single 

month or months outside of the NY area when energy prices were expected to be higher 

elsewhere. Similarly, in the presence of the cap, outside suppliers from adjacent control areas 

will now no longer have an incentive to make such supplies available on either a short term or 

long term firm basis.  
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25)  In addition, the presence of the energy cap, coupled with the fact that NY only imposes a 

capacity deficiency charge on a monthly basis further discourages LSEs from entering into long 

term agreements that would require that capacity to remain in the NY control area. This concern 

was also expressed in a recent study sponsored by the NYISO on the reliability impacts of 

moving to a monthly capacity market. The conclusion of that study was that there would be no 

adverse reliability impacts assuming that there was no cap on the energy  market.  The 

proposed energy price cap directly violates this basic assumption regarding the 

maintenance of reliable supply in the pool under existing procedures.  

26)  While some proponents of the price cap have pointed to PJM as an example of where 

price caps work, they would be well served to study the details more closely, particularly with 

respect to reliability. In the PJM system, capacity can readily “de-list” and exit the control area 

with no recall obligation.  Recently, prices in the PJM capacity market have, likely in response to 

bid caps, cleared at the administratively set deficiency charge (e.g. a daily capacity price cap). 

The PJM area as a whole was capacity short for a period of time, directly as a result of capacity 

in PJM “de-listing” and withdrawing their capacity (i.e. there were sufficient resources within 

the control area, but some were de-listed and not available as firm Capacity Resources). Thus 

true capacity shortages have occurred where price caps have been in place. As in most things 

there is no free lunch, if the market isn’t willing to pay for a good, it will most likely be sold 

elsewhere. 

27)  Further, with respect to the orderly working of PJM in other areas, it should also be noted 

that PJM’s cap has been in effect since the beginning of the market’s operations, which means 

that all sales of capacity and FTRs were done in a constant environment where the parties were 

fully aware of the existence of the cap at the times of their purchases and sales, and could 

reasonably factor the energy price cap into their decisions. 

THE WRONG MESSAGE TO MARKET PARTICIPANTS 

28)  One of the basic objectives underlying the entire NYISO market design was the 

importance of conveying the “right price” signals to all market participants (end users, generators 

and providers of transmission service and investment). This was accomplished by putting in 

place the system of locational based marginal prices that very accurately reflect the true 
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incremental cost of serving load at any location in the control area. These were to be the 

directions that: encouraged end users to hedge and control their use of power during the periods 

of highest demand; pointed out the “best” and most valued locations for new generation to be 

build; and identified where incremental transmission facilities would be of most value.  

29) Indeed, initial indications are that these price signals are sending exactly the right 

information with significant amounts of new generation and new transmission facilities being 

planned. A number of new generation facilities have entered into the queue for interconnection 

with the grid, all reasonably expecting to receive the uncapped LBMP at their generation site. 

Similarly several new transmission facilities have already been proposed predicated on receiving 

the incremental TCCs created by their investments in facilities that will increase transfer 

capability between congested areas. These plans were predicated on the fact that in exchange for 

their investments, parties would have the opportunity to obtain market based value. The 

imposition of an energy price cap, even for only a short period, under cuts these expectations, 

and has to create a greater perception of risk on the part of these new market participants. In turn, 

this has to make the final realization of these investments less likely. Thus in acting the “protect” 

consumers, the proposed energy price cap actually plants the seeds for the perpetuation of the 

underlying cause of high prices, scarcity of supply in the most congestion regions of the ISO.  

HARM TO OTHER MARKET PARTICIPANTS 

30)  Finally, by considering the long term context in which the proposal by the NY PSC 

occurs, it is clear that not only would bid caps harm those operating under the NYISO tariffs, but 

also the new market entrants who recently purchased generation capacity in the state.  The PSC 

was an active advocate for the divestiture of generating assets in New York. Billions of dollars 

were spent by new market entrants on existing generation in the state.  A significant amount of 

this money was above the book value of the assets that were sold, serving as a direct off set to 

stranded costs, and as such an explicit benefits to consumers in the state.  This was exactly the 

type of benefit that the PSC was seeking when it encouraged these sales.  Now after the fact, 

once money has been paid for these assets, the PSC is seeking to devalue them for the benefit of 

a small group of consumers that have failed to hedge their consumption.  This is nothing more 
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than a “bait and switch” tactic that not only penalizes the new market entrants, but also many 

other market participants such as HQUS that have relied on the NYISO tariffs.  
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       Roy J. Shanker 
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