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BEFORE THE
NEW YORK STATE PUBLIC SERVICE COMMISSION

In the Matter of the Petition of The New York

Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority

to Incur Indebtedness for a Term in

Excess of Twelve Months

PETITION OF THE NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.
FOR AUTHORITY TO INCUR INDEBTEDNESS FOR
A TERM IN EXCESS OF TWELVE MONTHS

Pursuant to Section 69 of the New York Public Service Law (“NYPSL”) and applicable
parts of Title 16 of the New York Code of Rules and Regulations (“NYCRR”), The New York
Independent System Operator, Inc. (the “NYI1SO”) submits this Petition to request authorization
from the Public Service Commission of the State of New York (“NYPSC” or “Commission”) to

incur indebtedness for a term in excess of twelve months.

As described in detail below, the NYISO respectfully submits that the Commission
should authorize this credit facility because it is necessary to finance a construction and

renovation project at the NY1SO’s facilities. This project, described in detail below, includes:

e Construction of an addition to serve as a new primary control center at the NY1SO’s
Krey Boulevard facility to provide necessary situational awareness technology and

expanded space for additional control center operator positions.



e Construction of an addition at the NYISO’s Carman Road facility to serve as the new

data center.

e Upgrades and improvements to the control center at the NYISO’s Carman Road

facility to serve as the new alternate control center.

e Additional renovations at both the Krey Boulevard and Carman Road properties to

rectify specific deficiencies and implement certain technology upgrades.

Each aspect of the proposed project is necessary to address scheduled or anticipated
reliability and compliance changes in the industry that have been mandated or proposed by
regulators, policymakers and stakeholders. These initiatives include implementation of Broader
Regional Markets, introduction of Smart Grid Technologies, incorporation of intermittent
renewable resources, and evolving mandatory NERC reliability standards that potentially will
apply to all New York Control Area transmission facilities 100 kV and above. The proposed
project has been carefully considered by the NYISO and its stakeholders. Completion of this
project will allow the NYISO to better fulfill its core mission of maintaining the reliability of the
bulk power system and operating economically-efficient wholesale markets that provide electric
service to the ratepayers of New York State by increasing situational awareness in its control
centers and accommodating additional operations staff including two new operator positions
needed to implement (i) Broader Regional Markets, and (ii) operational responsibilities for
transmission facilities 100 kV and above, if implemented by NERC. In addition, the proposed
project provides the NYISO with the ability to add a third operator position for the integration of
additional renewable energy resources and the implementation of Smart Grid technologies. The

NYISO submits that the proposed project represents the most cost-efficient and logical option to



address the NY1SQO’s core mission and its evolving responsibilities. The initiatives described
herein will be implemented beginning in 2013, and construction will take approximately 36
months to complete. Accordingly, the NYISO respectfully requests that the Commission

approve the proposed financing so the project can be completed as soon as possible in 2013.

The current primary control center at Carman Road, together with the alternate control
center at Krey Boulevard, have served the NYI1SO well and have been incrementally upgraded
and expanded over the past few decades to meet changing needs. For the reasons discussed
below, the NYISO submits that a new primary control center and significant upgrades to other
aspects of the NYISQO’s facilities are necessary. Without the proposed project, the NY1SO
submits that it will face unacceptable risks to reliability impacting its ability to perform its
current operating responsibilities together with the new initiatives that the Federal Energy
Regulatory Commission (“FERC”), the United States Department of Energy (“DOE”) and the

NYPSC expect the NYISO to implement.

l. Background

The NYISO is a not-for-profit corporation, tax exempt under section 501(c)(3) of the
Internal Revenue Code, that: (i) operates and maintains the reliability of the bulk power system;
(if) administers the wholesale electricity markets; and (iii) conducts short-term and long-term

planning for the bulk power system within the New York Control Area. The NYISO is an



“electric corporation” under the New York State Public Service Law' and, therefore, may not
incur indebtedness payable at periods exceeding twelve months without prior authorization from

the NYPSC.?

The NYPSC has previously authorized ten NYISO requests to incur indebtedness with a

term exceeding twelve months:

e The first authorization was by Order issued September 9, 1999, in Case No. 99-E-
1176, whereby the Commission authorized a $12,000,000 revolving line of credit
(“Revolver”) for working capital purposes. On September 7, 2000, the Commission

authorized an increase in the Revolver to $50,000,000.

e The second authorization was by Order issued October 20, 1999, also in Case No. 99-
E-1176, whereby the Commission authorized a $54,000,000 term loan agreement

(“Term Loan”) for start-up costs.

e The third authorization was by Order issued October 25, 2001, in Case No. 01-E-
1068, whereby the Commission authorized a three-year term note (“3-Year Term
Note”) with a credit line up to a maximum of $20,000,000 to purchase computer

hardware.

! NYPSL § 2(12-13). Although many of the functions of the NY1SO are regulated by the FERC, the
NYPSC determined that the NYISO is an “electric corporation” in an Order issued in Case No. 00-E-1380 (August
14, 2000).

2 NYPSL § 69.



The fourth authorization was by Order issued February 10, 2003, in Case No. 02-E-
1565, whereby the Commission authorized a five-year term note (“5-Year Term
Note”) with a credit line up to a maximum of $59,300,000 to purchase computer

equipment and software upgrades.

The fifth authorization was by Order issued March 8, 2004, in Case No. 03-E-1770,
whereby the Commission authorized a $100,000,000 revolving line of credit with
three separate four-year term loan conversion options (“2004-2006 Budget Facility”)
to provide funding for strategic initiatives related to the management of the New

York power grid for the years 2004, 2005 and 2006.

The sixth authorization was by Order issued May 10, 2005, in Case 05-E-0270,
whereby the Commission authorized a total of $25,000,000 in secured financing
(“Mortgage and Renovations Loan”) to provide funding for the acquisition of certain

real property, and for the renovation of the office building thereon.

The seventh authorization was by Order issued July 21, 2005, in Case No. 05-E-0503,
whereby the Commission authorized a $50,000,000 revolving line of credit
(“Replacement Revolver”) to replace the Revolver, which was to expire in October,

2005.

The eighth authorization was by Order issued January 19, 2007, in Case No. 06-E-
1254, whereby the Commission authorized a $80,000,000 revolving loan facility
(“2007-2010 Budget Facility”) to provide funding for strategic initiatives related to
the management of the New York power grid for the years 2007, 2008, 2009 and

2010.



e The ninth authorization was by Order issued July 19, 2010, in Case No. 10-E-0160,
whereby the Commission authorized a $50,000,000 revolving line of credit (“2010

Revolver”) to replace the Replacement Revolver, which was to expire in July, 2010.

e The tenth authorization was by Order issued July 19, 2010, also in Case No. 10-E-
0160, whereby the Commission authorized a $75,000,000 revolving loan facility
(*2011-2013 Budget Facility”) to provide funding for strategic initiatives related to

the management of the New York power grid for the years 2011, 2012 and 2013.

By this Petition, the NY1SO requests authorization from the Commission to borrow up to
$45,000,000 (the “Proposed Construction Facility”) to finance construction of (i) an addition to
serve as the new primary power control center and related improvements on real property leased
by the NYISO and constituting a portion of the property commonly known as 10 Krey
Boulevard, Rensselaer, New York 12144 (the “Krey Property”), and (ii) construction of an
addition to serve as the new data center, upgrades to the NYISO’s power control center to serve
as the new alternate control center and other upgrades on real property owned by the NY1SO and
constituting a portion of the property commonly known as 3890 Carman Road, Schenectady,

New York 12303 (the “Carman Property”) (collectively, the “Project”).

Because it will take approximately 36 months to complete the Project, it is necessary to
begin at this time to meet the future reliability needs of New York State so that the NYISO will
be prepared to implement multiple new reliability and market initiatives in 2013. As described

herein, the NY1SQO’s current facilities will be inadequate to meet these future needs.

The Proposed Construction Facility will take the form of a construction loan to be

advanced as needed until completion of the Project, with interest-only payments due for the first



36 months until conversion to a permanent loan with a term of 17 years. The Proposed
Construction Facility will be secured by a first lien mortgage (and related Uniform Commercial
Code filings, if any) on the Carman Property (the “Carman Mortgage”) and carry an interest rate
equal to a one, three or six month LIBOR? plus a margin of 325 basis points. The Proposed
Construction Facility is currently scheduled to close on or before August 31, 2011. The terms of
the Proposed Construction Facility are more fully described in Section IV of this Petition and in
the commitment letter (“Commitment Letter”) attached to and made part of this Petition as
Attachment I. Incurring indebtedness for a period of more than 12 months is the best means to
finance the bulk of the Project because it involves construction of capital facilities that will serve
New York State for years to come, and, as described herein, represents a reasonable means to

reduce the short-term impact of the cost of the Project on ratepayers.

For the reasons set forth in this Petition and the supporting Attachments, the Project and
the Proposed Construction Facility required to finance the Project are consistent with the proper

utility purposes of the NY1SO and are in the public interest.

I1. Description of the Project

The Project involves the construction of an addition at the Krey Property (“Krey Control
Center”), construction of a new data center at the Carman Property, renovation of the existing
control center located at the Carman Property (“Carman Control Center”), and certain

improvements at both properties. Upon completion of this multi-phased undertaking, the Krey

® London Interbank Offering Rate for the corresponding deposits of U.S. Dollars quoted by major banks in
London.



Property will become the primary control center and work place for most operations staff, and
the renovated Carman Control Center will be the new alternate control center. The Project will
involve a mix of new construction, facility upgrades, and technology implementation, with
construction activities to be performed at each of the two NYISO facilities: (1) new construction
and upgrades at the Carman Property are expected to be completed in approximately one year,
followed by (2) new construction at the Krey Property expected to be completed in

approximately two years thereafter.*

The site improvements at the Carman Property will include a small building expansion to
house a new data center, control center renovations for additional grid operations functions,
replacement of emergency generation facilities, and remediation of other facility deficiencies to
continue operating the control center reliably. Project activities at the Krey Property will entail a
building expansion to house a new control center designed to meet evolving grid reliability and
market operation requirements outlined below, the creation of sufficient office space to locate the
NYISO operations staff at the Krey Control Center, updated control center technology to
enhance situational awareness®, and the addition of a second power feed and enhanced
emergency generation facilities at the Krey Property. The new Krey Property addition will be

approximately 64,000 square feet, consisting of approximately 27,000 square feet for the control

* The Project schedule was changed to extend the construction period from two years to three years due to
the need to proceed with certain urgent aspects of the Project in 2010. See Footnote 6.

Situational awareness refers to the ability of system operators to continuously monitor the system so that
system contingencies can be better managed so as to reduce the likelihood of a violation of reliability standards or
that cascading outages will occur. Situational awareness is increasingly necessary as operators are required to
process an anticipated increase in the volume of data resulting from the implementation of technology upgrades such
as the Smart Grid system.



center, 30,000 square feet for office space to house operations staff needed to run the bulk power

system and wholesale markets, and 7,000 square feet for a security lobby.

Construction activities at the Carman Property started in 2010,° and are scheduled to be
complete in early 2012. Construction activities at the Krey Property are targeted to begin in the
second half of 2011, with the new control center to be activated by late 2013 and the remaining

construction to be completed no later than mid-2014.

The going-forward cost to complete the Project is $48,900,000, $7,000,000 of which is
projected to be funded from sources outside of this Petition (some of which comes from
spending underruns against amounts budgeted for 2010), for a cost currently expected to be
financed by the Proposed Construction Facility of up to $41,900,000. Therefore, the NYISO is
requesting authorization for financing in the aggregate amount of $45,000,000, which includes a
financing contingency of $3,100,000.” The NY1SO has high confidence that the Project can be

completed within the financing limit.

® Due to the urgency of certain needs, the NY1SO has completed or commenced work on certain activities
related to the Project including: (i) asbestos abatement at the Carman Property, (ii) procurement of emergency
generators for both the Carman Property and the Krey Property, (iii) design and construction of the data center
addition at the Carman Property, and (iv) design of the new control center at the Krey Property. The NYISO
expects to have incurred approximately $2,000,000 for work undertaken in 2009 and $5,000,000 for work
undertaken in 2010 (based, in part, on projected expenditures for the latter part of 2010, which remain subject to
confirmation upon completion of the NYISO’s 2010 annual financial statements).

" Given the uncertainties that can exist between initial plans and final design, and the relative expense of
securing an additional loan commitment as opposed to funding a contingency out of current operating budgets, the
NYISO determined that it was prudent to establish a reasonable financing contingency. A financing contingency
will permit the NYISO to address necessary but unforeseen changes in the design or scope of the Project. The
amount of the financing contingency is lower than requested in 2009 because the NYISO planning process has
advanced such that it is better able to estimate the total actual cost of the Project.



The cost estimates developed for the Project were derived from a detailed requirements
process, are based on a set of concept designs produced by a qualified architect, and are
supported by material and labor estimates from reputable builders. The breakdown of the

estimated going-forward costs to complete the Project is as follows:

2011 2012 2013 Totals
Carman Property Data $10,900,000 2,500,000 -- $13,400,000
Center and other Upgrades
Krey Property Control $1,200,000 -- - $1,200,000
Center Design
Krey Property -- $17,000,000 $17,300,000 $34,300,000
Construction
Totals $12,100,000 $19,500,000 $17,300,000 $48,900,000

The total cost of the Project has increased from the estimated cost the NY1SO calculated

in 2009 due to the following factors:

e Project lifecycle: The current plan spans three years whereas prior plans occurred

over two years.

e Economic synergies: Economic synergies resulting from the previous plan for
simultaneous construction at both sites have been reduced due to the current plan to

sequence construction at the two sites.

e Higher construction and material costs: As anticipated, material costs have increased

since 2009.

e Inflation: Inflationary assumptions are included for a longer project timeline.

10



e Additional Architectural Analyses: Additional scenario analyses for planning options

and justifications were not included in original estimates.

On November 17, 2010, the NYISO’s Management Committee, which is composed of
market participants from all industry sectors, recommended that the NYI1SO proceed with filing
this Petition for approval of financing for the Project by an affirmative vote of over 80%.2 On
December 20, 2010, the NY1SO Board of Directors unanimously approved the Project and the

Proposed Construction Facility.

1. Rationale for the Project

Over the course of the next three years, the NYISO will be required by FERC, the DOE
and the NYPSC to implement or be prepared to implement the following four initiatives: (1)
Broader Regional Markets (FERC)®, (2) the incorporation of Smart Grid Technologies (DOE)™,
(3) increasing incorporation of intermittent renewable generation resources (NYPSC Renewable

Portfolio Standard)™, and (4) evolving NERC requirements, potentially including reliability

& The NYISO governance process requires a 58% affirmative vote for the Management Committee to
approve proposed actions. See Section 7.10 of the NYISO Independent System Operator Agreement. The actual
vote was as follows: 81.6% in favor, 6.13% against, and 12.27% abstaining.

® Order Conditionally Accepting NYISQO’s Status Report Addressing the Development of Long-Term,
Comprehensive solutions to the Occurrence of Lake Erie Region Loop Flows, Final Rule, Order on Compliance
Filing Docket No. ER08-1281-004, 132 FR 61031 (July 15, 2010).

19 DOE Grant No. DE-OE0000368.

11 Case 03-E-0188, Proceeding on Motion of the Commission Regarding a Retail Renewable Portfolio
Standard, Order Establishing New RPS Goal and Resolving Main Tier Issues (issued and effective January 8, 2010),
at 13 (approving increase of Renewable Portfolio Standard from 25 percent of New York energy generation by 2013
to 30 percent of energy generation by 2015).

11



oversight of all New York Control Area transmission facilities 100 kV and above (FERC)™.
After considering several means by which the NYISO could achieve the necessary
enhancements, it was determined that the Project would be the most cost-effective and efficient

option given the existing constraints posed by the NYISO’s aging facilities.

The NYISO engaged several independent consultants, Potomac Economics (“Potomac”),
KEMA, Inc. (“KEMA”) and Energy Initiatives Group, LLC (“EIG”), to assist in its analysis of
the Project. Potomac was engaged to assess the potential benefits of the Broader Regional
Market initiatives. The Affidavit of David B. Patton, Ph.D. of Potomac is attached as
Attachment XII hereto and includes Potomac’s full report. KEMA was engaged to (i) review the
adequacy of the facilities at the Carman Property and the Krey Property for accommodating
existing and new responsibilities to maintain reliable grid operations and efficient market
administration, and (ii) to make recommendations regarding any necessary modifications or
improvements to the facilities in keeping with industry best practices. The Affidavit of Ralph
Masiello is attached as Attachment X111 hereto and includes KEMA'’s full report. EIG was
engaged to conduct a cost-benefit analysis of the Project and several alternatives to the Project to
determine which is the most cost-effective approach for upgrading the NY1SO’s facilities. The
Affidavit of Francis J. Flynn of EIG is attached as Attachment X1V hereto and includes EIG’s
full report. The recommendations and analysis of each of the consultants were carefully
considered by the NYISO and formed an important part of its decision to proceed with the

Project.

12 Revision to Electric Reliability Organization Definition of Bulk Electric System, Final Rule, Order No.
743, FERC Stats. & Regs. 133 FR 61150 (Nov. 18, 2010).
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A. Meeting Expanded Operational and Reliability Needs

Before deciding to proceed with the Project, the adequacy of the existing NYISO
facilities was assessed not only against current operational responsibilities and reliability
requirements, but also against future responsibilities and requirements. The assessment
considered the lead time necessary to develop new control center facilities or to renovate existing
facilities before the NYISQO’s responsibilities surpass its capabilities. The following is a
discussion of the expanded market, operational and reliability needs that formed the basis of the
NYISO’s assessment. The Affidavit of Rick Gonzales, Senior Vice President and Chief
Operating Officer of the NYISO, attached hereto as Attachment 1X supports the following

discussion.

1. Broader Regional Markets Initiatives.

The NYISO, in coordination with its neighboring Independent System Operators
(“1SOs”) and Regional Transmission Organizations (“RTOs”), intends to implement a set of
related market enhancements, collectively called the Broader Regional Markets initiatives.
These initiatives will improve the NYISO’s ability to address complex seams issues, market
inefficiencies, and reliability challenges that result from unscheduled power flows around Lake
Erie. More generally, the initiatives will improve inter-regional ISO efficiencies through the
availability of enhanced market operations and ISO-to-1SO coordination. These market
enhancements are planned to be incorporated beginning in 2013 and, therefore, any required
facility upgrades to take full advantage of these initiatives should be in place in that year. The

following is a summary of some of the Broader Regional Market initiatives:

e Buy-Through of Congestion - Cost allocation and recovery of congestion costs from

those external parties not currently participating in the NYISO markets but responsible,

13



in part, for creating transmission system congestion. Buy-Through of Congestion would
require that the congestion cost resulting from a party’s transaction schedule be charged
based on the physical flow of power, unlike the current settlement determination that is
based only on the party’s transaction contract path. For example, a party’s transaction
scheduled from Ontario to MISO to PJM would be charged for any resulting congestion

impact in New York.

e Market to Market Coordination - Redispatch of generators within a neighboring control
area to address transmission constraints when that dispatch is more cost effective than the

dispatch of generators within the control area experiencing the constraints.

e Interface Pricing Revisions - Improvement of the pricing of energy for NYISO
transaction schedules between individual grid operators (ISOs and RTOs) to allow for

more efficient inter-regional power transfers.

e Interregional Transaction Coordination - Flexible transaction scheduling provisions
between individual grid operators (ISOs and RTOs) to improve market and operational
efficiency by allowing transaction schedules to more frequently adjust to the ever-

changing system conditions and to respond to system contingencies.

These market enhancements are designed to reduce uplift costs associated with congestion and
real-time event management, to improve the capability to incorporate intermittent resources, and,

thereby, to lower total system operating costs. The NYISO expects the Broader Regional Market

14



initiatives to enhance reliability through regional dispatch and result in cost savings of up to
$193,000,000 annually®® that will benefit consumers in the State of New York.

2. Smart Grid Technologies.

The NYISO is in the preliminary stages of a Department of Energy-funded project, along
with the New York Transmission Owners, to deploy a network of phasor measurement units
(“PMUSs”) on the New York power grid and to integrate the data collected from the PMUs to
provide greater situational awareness for NYISO control center operators. This project is
scheduled to be implemented by 2013. The NYI1SO intends to integrate PMU data with existing
NYISO systems at its control centers. The applications that PMU technology will support

include:

e Wide-area visualization and monitoring.

e Phase angle and frequency monitoring.

e Inter-area oscillation detection and analysis.

e Proximity to voltage collapse.

e Dynamic model validation.

e Fast frequency regulation.

e Potential optimization of capacitor operation for reliability and loss reduction.

In the long-term, the NYI1SO’s PMU network will interoperate with PMU networks in New

England, the Mid-Atlantic, the Midwest, and Ontario to create broader situational awareness in

13 See Potomac Report, Page 12.
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the NYISQO’s control centers and in control centers throughout the Eastern Interconnection. This
may help to avoid major system disturbances such as the 2003 Northeast regional blackout,

which resulted in significant costs.**

Planned enhancements to the NYISO’s control center layout, to be implemented as part
of the Project, will provide necessary infrastructure and state-of-the-art visual displays to receive,
process, and monitor changing system conditions effectively throughout the Eastern
Interconnection received via the PMU network, providing the NYISO with the enhanced

capability to take actions to assist in the maintenance of reliable system operations.

The Project’s objectives are fully consistent with the NYPSC’s views about the value of
PMUs to prevent or mitigate system disturbances. The New York State Department of Public
Service Second Report on the August 14, 2003 Blackout identifies needed steps to avoid future

outages. The report states that:

The next step is modeling changes that could be made to the transmission
system to see if those changes could prevent or mitigate the consequences
of similar events. Some of the more conventional steps that are being
examined include reviews of protective relay settings for transmission
lines and generators, evaluations of the adequacy of underfrequency and
undervoltage load shedding, assessments of the adequacy of transmission
connections within New York and with our neighbors, and use of
sophisticated measurement devices (phasor measurement) to monitor the

1% For the United States alone, costs estimates resulting from the 2003 blackout ranged from $4 to $10

billion. U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in the United
States and Canada: Causes and Recommendations (April 2004).

16



status of the entire Eastern Interconnection (most of the United States
and Canada east of the Rockies). =

The Commission further expressed support for a New York State PMU network in its July 27,
2009 Order preliminarily authorizing rate recovery of funds to match DOE stimulus funds for the
thirty-nine PMUSs to be installed by the Transmission Owners.*® The NYPSC stated that:

The statewide PMU network would provide a wide area and local region
visualization of the transmission system. The system would be set up with
alarms to notify operators of possible voltage violations and angular
separation of generators in other control areas and to be able to take
preventive measures. In addition, the system would provide a history for
event re-creation following an event. Each utility is expected to retrieve
the data and have one or more phasor data concentrators to pick up the
data and forward the data to the NYISO. In concert with the NYISO
project, RP1 will develop software to collect the data, screen for bad data,
alarm for conditions that could lead to a system collapse, and enable the
users to work with information received from other 1SO control areas.
The full scale application of PMUJs] is expected to take several years to
accomplish and develop the analytical tools to work with it. Because this
project provides system-wide benefits, expands an existing program and
provides foundational information for the development of more advanced
operational systems, we will approve it."’

The Project was conceived, in part, to maximize and enhance the benefits from the integration of
the PMU data and provide NYISO with improved visualization capabilities and situational
awareness. Had such tools been in place throughout the Eastern Interconnection in 2003, it is

possible that the August 14, 2003 blackout could have been prevented or at least its effects

% The New York State Department of Public Service Second Report on the August 14, 2003 Blackout —
October 2005, at 19 (emphasis added).

16 Case 09-E-0310, Matter of the American Recovery and Reinvestment Act of 2009 — Utility Filings for
New York Economic Stimulus, Order Authorizing Recovery of Costs Associated with Stimulus Projects (issued and
effective July 27, 2009), at 20-21.

" 1d., Order at 21 (emphasis in original).
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limited.’® The statewide PMU network is scheduled to be completed in 2013. Development of
the Project and the statewide PMU network in parallel will provide the best platform for
integrating the PMUs to improve its situational awareness and better allow for actions to be

taken to guard against future disturbances.

3. Intermittent Renewable Energy Resources

The Project is expected to meet longer-term reliability challenges for at least the next
twenty years. As greater amounts of renewable resources and related technologies are brought
online in New York® and elsewhere, today’s technology for managing such resources and
related storage and grid management devices may not be adequate. Specifically, reliability
concerns may arise from infrequent and largely unpredictable wind plant ramp events that must
be managed. Such wind plant ramp events may occur during sudden drops in wind speeds or
when wind speeds approach cut-out levels that can also cause sudden large drops in wind
generation output levels. As greater amounts of renewable resources are integrated, NY1SO may
need improved tools to manage wind ramp events, including the ability to receive and process
real-time data regarding wind speed and direction, requiring state-of-the-art monitoring
capability using enhanced visualization displays and further enhancements to its current wind
forecasting capabilities. In addition, new limited energy storage technologies are being
developed, such as flywheel and large scale battery technologies, to compliment the variable

output of renewable resources.

8 The Task Force estimated the total cost in the United States of the August 14, 2003 blackout was
between $4 billion and $10 billion. See Id., Final Report at 1.

19 There are currently approximately 7,000 MW of wind projects in the NYISQO’s interconnection queue.
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Moreover, considerable research is being applied to the problems of coordinated
management of intermittent resources and storage, which may lead to future automation in the
control of these resources. As the level of intermittent energy resources, such as wind and solar,
increases, the NYISO may need additional operations staff at its control centers to reliably and
efficiently manage these technologies. The Project will provide the infrastructure resources the
NYISO needs to enhance situational awareness and forecasting capabilities, as well as the
physical space needed to accommodate additional control center staff and equipment to manage

the increased amounts of wind and other intermittent resources.

Another related area of concern is the anticipated impact to New York State’s daily load
profile resulting from a high penetration of Plug in Hybrid Electric Vehicles (“PHEVS”). Itis
likely that technologies to manage PHEVs’ charging demand and other demand response will be
developed to maintain reliability. The Project will provide situational awareness to enhance
monitoring capabilities in order to manage PHEVs, and the physical space to add additional

control center staffing, if and when required.

4. NERC Requirements.

The mandatory North American Electric Reliability Corporation (“NERC”) and other
reliability standards that apply to the NYISO will continue to evolve and place additional
requirements on the operation of the bulk electric system and wholesale markets. The FERC has
directed NERC to update and revise its standards in multiple respects. The NYISO control
centers must contain sufficient physical space and flexibility to incorporate new control center
technologies and additional staffing to enable the NYISO to maintain compliance with evolving

reliability requirements. Most significantly, on November 18, 2010, FERC directed NERC to
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expand the definition of Bulk Electric System facilities to apply to all New York State

transmission facilities 100 kV and above, excluding radial lines and distribution facilities.?

FERC has directed NERC to file the revised definition of Bulk Electric System facilities
in one year, and allowed for a transition plan of up to 18 months. If NERC adopts the 100 kV
standard for the Bulk Electric System definition, then the NYISO will require at least one
additional control center position to comply with the expanded reliability oversight
responsibilities for the transmission facilities 100 kV and above. Accordingly, the NYISO will
need to be prepared to carry out additional operational, oversight and reliability coordination
approximately 30 months from FERC’s November, 2010 order (mid-2013). Completion of the
Project will provide sufficient physical space to accommodate the required additional future
operator positions to the NY1SO control center if and when NERC elects to implement the new

Bulk Electric System definition.

B. Specific Facilities Requirements to Meet Expanded Responsibilities

The Affidavit of Rick Gonzales, Senior Vice President and Chief Operating Officer of the
NYISO, attached hereto as Attachment X supports the following discussion. The NYISO will
need to accommodate the following capabilities in its control centers to implement the enhanced

operational and reliability responsibilities described above:

e Enhanced situational awareness by including additional visualization technologies in its

control centers; and

2 Revision to Electric Reliability Organization Definition of Bulk Electric System, Final Rule, Order No.
743 FERC Stats. & Regs. 133 FR 61150 (Nov. 18, 2010).
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e Accommodate additional control room operations positions to manage related monitoring

and coordination functions.

1. Enhancing Situational Awareness.

The NYISO’s control centers will require improvements in visualization capabilities in

the areas of:

e Broader Regional Markets initiatives.

e PMU data and the results of the related applications.

The NYISO will enhance operators’ situational awareness via advanced video display
technology and a significant dedicated area of video wall displays, which requires space and new
technology in both of the NYISO’s control centers. The report on the August 2003 blackout®
pointed to a lack of situational awareness by utility operators as a key element in the events
leading to the blackout. While the report does not recommend or require large format video
displays as a remedy for this problem, most of the industry’s efforts in developing advanced
visualization tools have focused on video presentations, both small format (on the operators’

desks) and large format (video walls).??

21 U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in the
United States and Canada: Causes and Recommendations (April 2004).

2 For examples of recent investigations, see: http://www.oe.energy.gov/our_organization/rnd.htm;
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-19103.pdf;
http://www.wrldc.com/docs/VHPSO_FINAL.pdf.
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2. Additions to the Control Room and Operations Staff.

The NYISO will also need to augment control room staff to manage its expanded

operational and reliability responsibilities. The NYISO has identified, and planned for, the

inclusion of the following additional control room staff responsibilities:

e The Broader Regional Markets initiatives will add new workload to:

)

Establish and validate transaction schedules with each of the NYISO’s four
neighboring control areas as often as every five or fifteen minutes, rather than on

an hourly basis as is currently done.

Market-to-Market coordination requires coordinating and validating redispatch
action for, and from, neighboring control areas to ensure efficient resource

utilization and satisfaction of reliability criteria.

Buy-Through of Congestion requires active monitoring for, and identification of,
parallel flow impacts on NY1SO constrained facilities to minimize unrecovered

constraint management costs.

The NYISO will have to add at least one additional control room staff position to
implement the intra-hour transaction scheduling requirement of the Broader

Regional Market initiatives.

e The development of Smart Grid Technologies is accelerating and the integration of these

technologies into the grid is increasing. Control centers must be equipped to manage

reliability concerns identified by PMUs and other Smart Grid Technologies. It is possible
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that, within the expected lifetime of the Project, one or more new control center positions

for the management of Smart Grid and renewable resources will be required.

e Depending on NERC’s response to the FERC order to expand the definition of Bulk
Electric System facilities, the NYISO may be required to add one additional transmission
operator position in the control room to carry out additional operational and oversight

responsibilities with respect to lower voltage transmission systems.

The NYISO control centers should also contain sufficient space to accommodate an
adequate staffing level necessary during events where the primary facilities are compromised or
unavailable. The additional staff positions (as described above) will further exacerbate existing
space limitations. Lack of adequate space at the alternate control center during a contingency
event presents an unacceptable risk to reliability and to business continuity. Facility
accommodations must provide for sufficient space for personnel at both the primary and
alternate control center. The Project will provide sufficient space at both locations in order to
maintain continued and uninterrupted reliability and market operations during a contingency

event.

In defining the scope and design for the Project, the NYISO carefully considered its
current business requirements as well as reasonable expectations for future expansion and
growth. While the NYISO currently expects that the scope of the Project will satisfy business
requirements for the foreseeable future, certain design considerations were incorporated that
could allow reasonable expansions should unforeseen changes to the NYISO business model or
responsibilities occur in the future. Design considerations included allowances for future

additional operator positions, site design that could accommodate future incremental building
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additions, and interior design that could accommodate office reconfiguration for additional
seating. It is not expected that these future expansions will be required, but the flexibility of the

design will permit future expansion at a reasonable cost should requirements dictate.

C. Deficiencies at Existing Facilities

After identifying the expanded responsibilities facing the NYISO and determining what
will be required to meet those responsibilities, the NYISO spent considerable time assessing its
current facilities to determine their suitability to meet these changing requirements, any
deficiencies that need to be addressed, and to what extent the facilities can be modified or
expanded, without significant new construction. The following is a summary of that assessment
divided between the three key facilities: (1) the current primary control center at the Carman
Property, (2) the alternate control center and additional facilities at the Krey Property, and (3) the
data center at the Carman Property. The Affidavit of Richard Dewey, Senior Vice President and
Chief Information Officer of the NYI1SO, attached hereto as Attachment X supports the

following discussion.

1. Current Primary Control Center.

The facility at the Carman Property was purpose-built as a control center in 1969 by the
predecessor of the NYI1SO - the New York Power Pool — which used the building for offices and
a control center from that date. It is the oldest of the North American ISO and RTO control

centers.

The layout and construction of the Carman Property control center presents challenges to

the continued reliable and efficient operation of the New York State electric grid. The

24



deficiencies that should be remedied in the near future to ensure continued reliable operations in

light of the NYISO’s expanded responsibilities can be grouped as follows:

e Control center layout.
e Infrastructure deficiencies.
e Future expansion requirements.

Layout

While the NY1SO and the New York Power Pool have maintained and renovated the
control center over its life, there are several problems with the current layout and infrastructure

that cannot be resolved without major construction.

Installation of video display walls and related improvements will require a general
reconfiguration of the control center to maximize visibility and improve situational awareness for
control center operators. While the existing tile mapboard has certain advantages, most 1ISO
control centers have implemented video display walls in place of or supplemental to mapboards.
The set of data presented on a video wall and the form of presentation can be changed moment-
to-moment and the technology allows for the rapid deployment of new presentations of data.
These capabilities will help realize the full value of the Broader Regional Markets initiatives, and
Smart Grid technologies, and will assist with the integration of renewable resources. Large
format video displays also allow for improved situational awareness for all control center
operator positions. This will provide a significant advantage if the control center’s operator
complement is increased, and, therefore, the distance from the furthest operator to the wall

displays lengthens.
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Infrastructure

The Carman Property control center currently supports reliable and efficient electric grid

operations. However, as a result of the facility’s age, there are problems that need to be

addressed in the near future to ensure continued reliable operations including the following:

The existing 600 kW emergency generators are over 30 years old and are nearing end of
life. Two new 1500 kW generators have been purchased as replacements. Before the
new generators can be installed, there will have to be a substantial reconfiguration of the
building power distribution system. Reconfiguration of the building power system will
replace much of the electric switchgear that connects the emergency generators to the

building.

The existing power distribution and UPS equipment are protected by manual fire
extinguishers, and the area is not suitable for the installation of a gas-based fire
suppression system. An automated fire suppression system is highly desirable as fires
have proven to be one of the most probable risks to control centers. This could

reasonably be accomplished during the installation of new generators and switchgear.

The in-ground diesel fuel tanks for the emergency generators are nearing end of life and

will need replacement to mitigate the risk of fuel leakage.

The building roof is nearing end of life and must be replaced to prevent further

deterioration and possible equipment damage due to water leaks.
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e Many of the pumps, switchgear components, and mechanical systems are original to the
building and nearing end of life. These systems will need to be replaced or rebuilt to

maintain reliable operations.

Future Expansion

The existing Carman Property and Krey Property control centers meet current reliability
needs. However, in the near future both control centers will need to be expanded to support the
NYI1SO’s expanded responsibilities. Given that it is reasonable to expect that additional
operating positions may be needed beyond those now planned, any renovation of the control
centers should include space for additional operator positions beyond what has been identified.
The Carman Property control center is large enough to accommodate the minimum number of
additional operator position consoles, but will require construction to incorporate further operator
position consoles, particularly in conjunction with the redevelopment of the existing wallboard
with video technology. If the NYISO were to renovate the Carman Property as the primary
control center, construction could take 24 to 36 months.”® The NYISO would need to operate
from the Krey Property alternate control center for some of the construction time. As discussed

below, the Krey Property control center is not presently suitable for long-term operation.

2. Krey Property Control Center.

In 2005, NYISO purchased the Krey Property to consolidate the majority of its staff into
a single location. As part of the renovations to the building, a new data center and a new

alternate control center were constructed within the building. The relocation of the alternate

# KEMA Report, page 4-4.
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control center was primarily driven by the NYISO’s need to resolve certain security risks
regarding the location of the then-existing alternate control center that had been identified by

several security studies by U.S. agencies and the NY1SO’s internal audit staff.**

The control center at the Krey Property currently provides a reliable alternate control
center for the NYISO’s existing responsibilities, as required by NERC. However, the layout and
construction of the control center present potential challenges to continued reliable and efficient
operation of the New York State electric grid. The deficiencies that must be remedied in the near
future to maintain continued reliable operations in light of the NYISO’s expanding

responsibilities can be grouped as follows:

e Control center layout.

e Infrastructure deficiencies.

e Future expansion requirements.
Layout

While the Carman Property has adequate space within the control center security zone,

the Krey Property control center space is very limited. If the NYISO is to operate from the Krey
Property control center for more than a few days, arrangements must be made to move personnel
normally occupying the offices surrounding the alternate control center to make room for the
required operations support personnel from the primary control center. If the Carman Property is

unusable for more than a few weeks, approximately 75 employees would need to move to the

24 KEMA Report, page 5-1.
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Krey Property. Business continuity plans provide for temporary relocation, but, over time,
efficiency of operations will suffer if the relocation of staff is required for a longer period of
time. These 75 employees do not include approximately 10 management and administrative staff
who would also be relocated if operations were to move to the Krey Property for more than a few

days.

The Krey Property control center video display wall is a two-high by twelve-wide matrix
of projection cubes, installed into the front wall of the control room. This display area of 512
square feet is less than 25% of the Carman Property control center wallboard size (2090 square
feet). The two-high column of projectors on the left side of the wall is used to display chart
recorder data, and the remaining screens show the transmission one-line diagrams. The Phase 1
telemetry data is presented in the chart recorder space, but the data feed at the Krey Property
control center is not considered as reliable as it is dependent on equipment at the Carman
Property control center. If the Carman Property control center is out of service, this data will not

be available at the Krey Property control center.

The size of the video wall is limited by the length of the room and the low ceiling height.
While this video display wall is adequate for the current level of operations, it will not be
adequate for the expansion required to meet the NYISO’s expanded responsibilities. This is

particularly true when considering video display capabilities for enhanced situational awareness.

Infrastructure

If the Krey Property control center is to continue as a reliable alternate control center for
even the near future, shortcomings of the power supply system need to be addressed. The Krey

Property is fed from a single substation, and uses a single generator for non-critical load and
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another single generator for critical loads. The supply to critical loads is configured for an
additional generator that has not yet been installed. There are no provisions for sharing or

transferring loads between the two generators or for selective load shedding.

The reliability of the Krey Property power supply is on the order of 97.5%, compared to
99.9% for the Carman Property.” This is acceptable for its current use as an alternate control

center, but not acceptable if it is to be considered a viable primary control center.

Future Expansion

The Krey Property control center meets current reliability requirements. However, in the
near future both control centers will need to be expanded, replaced, or renovated to support the

expanded responsibilities identified above.

One additional control room console position could possibly be added in the Krey
Property control center by eliminating some office space. However, the view of the video
display from that console would be severely compromised with the acute angle to the screens,
exacerbating an already marginal situation. Expansion of the room itself is limited by its
placement within the building; it is bordered on three sides by fixed walls. The critical problem
will be expanding the video display as needed to improve situational awareness. The ceiling
height is limited by the ceiling structure, which cannot reasonably be altered. This severely

limits the amount of data that can be shown on the video displays.

2 This comparison assumes the complete loss of utility power and reflect the industry norms for the

difference between a single emergency generator and an ‘N+1” configuration.
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3. Carman Property Data Center.

The NYISO, and its predecessor, the New York Power Pool, have realized good value
from the Carman Property Data Center. Over its forty-year life the Carman Property Data Center
has been expanded, augmented, and renovated as needs and technology have changed. The
Carman Property Data Center is not without problems. None of these problems in isolation is
sufficient to necessitate replacing the center. However, considering the age of the building, and
the risks to reliability and business continuity that are presented if the NYISO had to carry out its
core functions and new responsibilities at its existing facilities for an extended period of time, the
NYISO believes that a new data center is warranted and that construction should be completed as

soon as possible.

The Carman Property Data Center is an inefficient design. The cost of this inefficiency is
estimated to be $100,000 to $200,000 per year in excess energy costs that will be saved in a new
data center.”® While not enough to by itself justify a new facility, the savings over the lifetime of
a new data center can offset some of the construction cost. The sooner these benefits could be

realized, the greater the payback.

Also, the near-term plans for the NYI1SO’s information technology infrastructure
reinforce the need for a new data center. The NYISO refreshes its IT infrastructure over multi-
year cycles, targeted at three years. Several significant projects now underway would benefit
from installation directly into a new data center (as opposed to installation into the existing

center and subsequent movement to a new center). Benefits would include reduced costs (labor

% See KEMA Report, page 6-1.
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and shorter project cycles) by avoiding the work to relocate the new hardware from the existing

center to the new center and reduced risk of outages for the same reason.

D. Alternatives and Why Proposed Project is Best Option

As described above, both the Carman Property control center and the Krey Property
control center have shortcomings in their layout, infrastructure, and their capacity to
accommodate the expected new functionality and additional operating staff required to
implement the NY1SO’s expanded responsibilities. The most pressing issues are the space
constraints at the Krey Property control center, the out-of-date wall displays at the Carman
Property control center, the aging infrastructure at the Carman Property, and the need for a new
Carman Property Data Center. The Affidavit of Richard Dewey, Senior Vice President and
Chief Information Officer of the NYI1SO, attached hereto as Attachment X supports the

following discussion.

The constraints imposed by the conditions of the facilities at the Carman Property and the
Krey Property and the requirements for reliable operations limit the effective alternatives to the

following:

e Inaccordance with industry best practices, the NYI1SO expects to conduct operations
from a single control center (while the other center is planned out of service) for a limited

time only (one day or less).

e The needed renovations at the Carman Property are extensive and, depending on the
approach, the construction schedule could extend 24 to 36 months. During this
construction time, the control center may not be available for operation as a primary or

alternate control center for significant periods.
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e The adequacy of the Krey Property control center to support operations over a long term
will lessen over time as control room staffing increases. Current staff planning would at
least reach, if not exceed, the design capacity of the Krey Property control center within

the next calendar year.

e The Krey Property control center cannot be meaningfully expanded due to the building’s

design and construction.

These constraints would require development of an interim alternate control center during
the necessary renovation of the Carman Property control center. Given the costs to establish an
adequate facility and the fact that such a facility would be of limited long term value to the
NYISO, this alternative is inadvisable. If a third control center must be developed during
renovation of the Carman Property, it would be better to devote such efforts to a new primary

control center.

With the above conclusions in mind, the NYISO analyzed, from a cost-benefit
standpoint, the following two possible projects as viable means by which to meet the expanded

responsibilities described above.

Alternative 1

This option includes the following:
¢ Renovate the Carman Road facility to house an expanded primary control center and

new data center.

e Expand the Krey Property to house a renovated alternate control center.
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e Update the Krey Property building infrastructure to support greater redundancy for

commercial and emergency power.

e Provide low-tech temporary building options located at Krey Property for operations

support staff when operating as control center for extended periods.

The Carman Property control center would be expanded to accommodate the additional
operating positions necessary for the Broader Regional Markets initiative and other expanded
responsibilities. However, expanding beyond those additional positions would involve
significant brick and mortar modifications since the control room is built out to existing exterior

walls.

The existing alternate control center at the Krey Property would be relocated to a new
15,000 square foot addition to the existing building. This addition would only house the control
center and a new video wallboard similar to the primary control center. Future expansion of the

alternate control center may not be viable since it would be built out to exterior walls.

This plan includes provision for housing the additional operations staff at the Krey

Property at the Krey Property in temporary trailers for extended operation.

The plan would accommodate the need for increased situational awareness and smart grid

functions on the video wallboards.
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The 2011-2013 cost estimate for this alternative is $56,200,000.2” This alternative would
achieve approximately $150,000 in energy savings per year once the Carman Property data

center commences operation and the old data center is retired.”®

Alternative 2

This option includes the following:

e New addition at the Krey Property site to house an expanded primary control center

and office space for operations support staff.

e Update the Krey Property infrastructure to support greater redundancy for

commercial and emergency power

e Renovate the Carman Property facilities to house a new data center, upgrade the

emergency generators, and remediate aging infrastructure.

The new Krey Property control center would be built initially for the additional operating
positions that would address short term needs and accommaodate potential long term needs, as
envisioned by NYISO. Expansion beyond those additional positions would be possible since

renovations would involve interior sheetrock walls rather than exterior building walls.

Under this alternative, the existing Carman Property control center would become the

new alternate control center. The static mapboard would remain and additional large video

2 This estimate excludes costs incurred in 2009 and 2010.

BEG Report, page 14. Savings would begin in year 3 of the Project.

35



screens would be added around the side perimeters of the room for increased situational
awareness. This site also has the ability to be renovated at a future time to replace the static
mapboard with a video wallboard and to reposition the operator consoles to accommodate

additional operators.

If the new alternate control center is required to be operational for extended periods
(greater than two weeks), the operations support staff would be housed in existing office space,

conference rooms and potentially the old data center area.

The 2011-2013 cost estimate for this alternative is $48,900,000.2° This alternative would
achieve approximately $150,000 in energy savings per year once the Carman Property data

center begins operation and the old data center is retired.*

Under this alternative, the NYISO has also identified gains in internal operational
efficiencies by consolidating NYISO functions on a single campus. These efficiencies are
estimated to be approximately $700,000 per year beginning in year four of the Project. These
savings result from full time equivalent employee reductions of a physical security shift

($200,000) and other staff ($500,000).

Cost Benefit Analysis Conclusions

Alternative 2 provides NYISO with the foundation, feasibility and infrastructure to

support its current and expanded responsibilities. This option gives the NYISO flexibility in

29 This estimate excludes costs incurred in 2009 and 2010.

S=le Report, page 14. Savings would begin in year 3 of the Project.
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present day operation and in the future in both the control centers. There is also no need for
additional temporary facilities to be installed at the alternate control center, since existing
offices, conference rooms and the old data center would be available to temporarily

accommodate operations staff during a contingency event.

The analysis of Alternative 1 indicated that although this option would fulfill the
NYISO’s present day needs, it will not support future expansion due to limited space.
Temporary office space to house the operation support staff would need to be installed at the
Krey Property in the event that the primary control center becomes unavailable for use. Even
though the trailers would only be installed on an as-needed basis, the NYISO would have to
absorb the annual cost to keep them available on short notice. In addition, the Carman Property
is limited in its utility because it is an aging facility that has been modified and adapted

numerous times to meet the expanding needs of the NYISO.

The results from this analysis and findings shows that Alternative 2 is the most economic
plan with net present cost of $40,500,000 as compared to $48,200,000 for Alternative 1 through
2021. Alternative 2 positions the NYISO to meet its expanded responsibilities for the future and

provides options for the NYISO to accommodate future growth.

V. The Proposed Construction Facility

The terms and conditions of the Proposed Construction Facility are outlined in the
Commitment Letter and Term Sheet attached to and made part of this Petition as Attachment I.
These terms and conditions will allow the NY1SO to finance expenditures in connection with the
Project over a 20-year term. The NYISO will recover the funds needed to pay the principal and

interest of the Proposed Construction Facility through Rate Schedule 1 of its Open Access
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Transmission Tariff and Rate Schedule 1 of its Market Administration and Control Area Services
Tariff. The Affidavit of Mary McGarvey, Vice President and Chief Financial Officer of the

NYISO, attached as Attachment X1 hereto supports the following discussion.

The NYISO is mindful of the present economic climate and of the NYPSC’s directives to
jurisdictional companies to prioritize and, where possible, defer expenditures to mitigate
financial impacts upon ratepayers. Nevertheless, it is unavoidable that the NYISO will
immediately incur expenditures connected with its control centers in 2011 and beyond. Because
of its 20-year term, the expenditures to be financed through the Proposed Construction Facility
will more gradually be passed on to ratepayers than under other possible financing options.
Given the immediate need to expend funds to ameliorate deficiencies at its facilities, the NYISO
believes that the short-term rate impacts of the Proposed Construction Facility are consistent

with the NYPSC’s recent rulings.

Given the current economic climate, the NYISO has further arranged for the payments to
consist of interest only for the first three years of the loan. Estimated amounts to be charged
under Rate Schedule 1 over the next three years under the Proposed Construction Facility would
be $100,000 for 2011, $1,000,000 for 2012, and $2,300,000 for 2013, representing less than
0.1%, 1%, and 1.5%, of the NYISO’s Rate Schedule 1 budget for each respective year. These
amounts would, in turn, be allocated among the NYISO’s Market Participants according to Rate
Schedule 1. Approximately 75% of these amounts are borne by load serving entities including
the several public utilities subject to the Commission’s retail rate jurisdiction, with the remainder
to be paid by other stakeholders. The table attached hereto as Attachment XV further describes

the cost of the Proposed Construction Facility to ratepayers in the State of New York.
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The Proposed Construction Facility, therefore, represents a way to gradually phase-in to
rates expenditures the NYISO will be required to make to address the needs described herein at

both the Carman Property and at the Krey Property.

The commercial terms and conditions set forth in the attached Commitment Letter
(Attachment I) represent the terms that the NY1SO and Berkshire Bank, National Association
(“Berkshire”) have agreed to and are representative of those available in the market for
comparable loans. Berkshire is administrative agent for a syndicate of lending banks including,
as of the date hereof, The Washington Trust Company and Pioneer Savings Bank, National
Association (together with Berkshire, the “Lenders”). While the NYISO has not yet executed a
definitive loan agreement with the Lenders, it has executed a Commitment Letter and anticipates
closing on the Proposed Construction Facility on or before August 31, 2011. The NYISO
expects that the material terms and conditions of the definitive loan agreement will be the same

as or consistent with those set forth in the Commitment Letter.

From 2008 through 2010, the NYISO sought, evaluated and negotiated various financing
options for the Project with numerous multi-national, regional, community and other financial
institutions, most of which are headquartered or contain a significant banking presence within
New York State.®* When considering financing options to support the Project, the overwhelming

majority of these potential lenders were either unwilling to provide any loan commitment or

* Throughout 2008 and 2009 the N'Y1SO pursued financing options with numerous potential lenders.
During 2010, the NYISO met with 14 potential lenders, many of whom had also expressed interest in 2008 or 20009.
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limited their offers to a term no longer than five years. Given the estimated useful life of the

Project renovations, financing the cost over five years is generally not appropriate.

Based on the NYISO’s discussions with potential lending sources, it is apparent that, in
addition to an increased level of risk aversion amongst lenders, the recent economic crisis has
resulted in lenders demanding deposits as part of any loan commitments, maintaining the ability
to reset loan pricing and/or deny loan extensions, and avoiding lengthy loan terms. Based on the
results of the extensive negotiations mentioned above, the NYISO believes that the Proposed
Construction Facility contains terms and conditions that, in their totality, are reasonable and

competitive.

One of the most advantageous aspects of the Proposed Construction Facility is the length
of the loan commitment period. When Berkshire extended the offer for the Proposed
Construction Facility to the NYISO in November, 2010, they agreed to hold the loan
commitment for a period of nearly ten months (until the August 31, 2011 proposed loan closing).
This commitment timeframe allows the NYISO the necessary time to pursue required permits
and approvals. Since market conditions and other factors can change significantly over time, it is
unusual for financial institutions to extend a financing offer with a commitment period of this

duration.

Another very favorable condition of the Proposed Construction Facility is the length of
the loan term. During the NYISO’s negotiations, the predominant loan term suggested by
financial institutions was less than 20 years, which would have resulted in debt service
repayment costs to Market Participants considerably higher than what is included in the

Proposed Construction Facility. However, the 20-year period of the Proposed Construction
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Facility (3-years’ interest-only payments during construction, followed by 17 years of principal
and interest payments) defers principal repayment until mid-2014 and permits the NYI1SO’s
current and future Market Participants to repay this financing over a period of time

commensurate with the long-term investment in the Project.

As mentioned above, financial institutions have placed an increased focus on receiving
deposits as part of extending loan offers, particularly in connection with large or multi-year
transactions. The Proposed Construction Facility contains a requirement to place an amount
equal to 10% of the total loan commitment (up to $4,500,000) in deposits with the Lenders. This
level of depository requirement is considerably less than depository requirements in the majority

of other financing options that the NYISO has recently considered.

As is common in most real estate financings, the Proposed Construction Facility requires
that the Lenders receive a security interest as part of this long-term financing. The Lenders were
willing to accept a security interest in the Carman Property, which avoids further encumbering
the Krey Property. Additionally, most commercial mortgages require a security interest in assets
equal to the amount of the financing. However, in this case, the security interest in the Carman

Property is a fraction of the maximum principal amount of the Proposed Construction Facility.

The covenants required as part of the Proposed Construction Facility are expected to
mirror those in the NYISQO’s existing financings, thereby not introducing any significant
financial or operating restrictions and enabling the NYISO to maintain the same level of

reporting and monitoring as is required by the NY1SO’s existing debt.

The Proposed Construction Facility also permits the NYISO to prepay the outstanding

balance of the loan without penalty, as long as standard notice is provided to the Lenders. This
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provides the NYISO the flexibility to consider potential alternatives to refinance this loan during

its 20-year term, if economic conditions and the lending climate were to significantly change.

From a cost perspective, the fees associated with the Proposed Construction Facility are
generally consistent with other lending offers considered by the NY1SO in connection with the
Project and with several of the NYISO’s current credit facilities, including the 2010 Revolver
and the 2011-2013 Budget Facility. The interest spread on the Proposed Construction Facility is
also generally consistent with current market trends. Based on the one-month LIBOR rate as of
December 1, 2010, the annual interest rate for the Proposed Construction Facility would be

3.51%.

The existing credit facilities previously authorized by the Commission are not available
to finance the remaining portion of the Project over 2011, 2012 and 2013. The Revolver
authorized by the Commission in Case No. 99-E-1176 and the Replacement Revolver authorized
in Case No. 05-E-0503 both have expired. The Term Loan authorized in Case No. 99-E-1176,
the 3-Year Term Note authorized in Case No. 01-E-1068, the 5-Year Term Note authorized in
Case No. 02-E-1565, and the 2004-2006 Budget Facility authorized in Case No. 03-E-1770 have
all been paid off and terminated. The draw period for the Mortgage and Renovations Facility
authorized in Case No. 05-E-0270 expired in 2006. The 2010 Revolver authorized by the
Commission in Case No. 10-E-0160 is intended solely as a cash flow management tool, to
provide working capital to balance monthly receipts and remittances, and to provide liquidity to
the NYISO administered markets. The 2007-2010 Budget Facility authorized by the
Commission in Case No. 06-E-1245 is expected to be fully drawn by January 2011. Finally, the

2011-2013 Budget Facility is an unavailable resource because it is intended to finance strategic
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initiatives budgeted for the years 2011, 2012, and 2013, including computer equipment and

software upgrades.

V. Required Information

The information required to support a Petition for authorization to incur indebtedness
pursuant to Section 69 of the NYPSL is specified in the Commission’s regulations, including
Parts 18 and 37 of Title 16 and Part 617 of Title 6 of the NYCRR. In compliance with those

regulations, the NY1SO states as follows:

Pursuant to 16 NYCRR, § 37.1

A. Financial Condition of the NYI1SO

As a not-for-profit corporation, the NYISO has not issued any capital stock or equity
interests of any kind and, therefore, has not declared any dividends. The NYISO has not issued
any bonds. Pursuant to Commission authorization granted in Case No. 05-E-0270, the NYISO
executed a 20-year commercial mortgage on July 8, 2005, to fund the purchase of the Krey

Property. HSBC Bank USA, National Association is the mortgagee.

As discussed above, the Commission has previously authorized ten credit facilities for the
NYISO pursuant to Section 69 of the NYPSL.: (i) the $50,000,000 Revolver authorized in Case
No. 99-E-1176, (ii) the $54,000,000 Term Loan authorized in Case No. 99-E-1176, (iii) the
$20,000,000 3-Year Term Note authorized in Case No. 01-E-1068, (iv) the $59,300,000 5-Year
Term Note authorized in Case No. 02-E-1565, (v) the $100,000,000 2004-2006 Budget Facility
authorized in Case No. 03-E-1770, (vi) the $25,000,000 Mortgage and Renovations Loan

authorized in Case No. 05-E-0270, (vii) the $50,000,000 Replacement Revolver authorized in
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Case No. 05-E-503, (viii) the $80,000,000 2007-2010 Budget Facility authorized in Case No. 06-
E-1245, (ix) the $50,000,000 2010 Revolver authorized in Case No. 10-E-0160, and (x) the

$75,000,000 2011-2013 Budget Facility authorized in Case No. 10-E-0160.

As of today, there are no amounts outstanding under the 2010 Revolver. The aggregate
balance currently outstanding under the 2007-2010 Budget Facility (including borrowings which
have been converted into term loans) is $40,766,667. There is currently $20,402,679 outstanding
under the Mortgage and Renovations Loan. As of today, there are no amounts outstanding under

the 2011-2013 Budget Facility.

The NYISO has no contingent assets or liabilities. Included with this Petition, as
Attachment Il hereto, is a table containing the amounts of interest accrued at each applicable rate
of interest on the outstanding indebtedness of the NY1SO for the most recent audited fiscal
period ending December 31, 2009. The latest unaudited financial statements through
September 30, 2010, are included in Attachment Il hereto. Also included, as Attachment IV
hereto, is a copy of the Annual Report of the NYISO for the year ended December 31, 2009,
which includes detailed financial statements for the calendar years ending December 31, 2008,

and December 31, 2009. See 16 NYCRR, 88 37.1(a) and 18.1.

B. Book Cost of the NYISO’s Utility Property

The value of the NYISQO’s property and equipment as of December 31, 2009, was
$205,420,831. Such value represents the “original cost” of such property and equipment as

defined in 16 NYCRR 8§ 31.1(f). See 16 NYCRR, § 37.1(b).
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C. No Amounts for a Franchise

The book value reported for the NYISO’s property and equipment includes no amount
for a franchise, consent, or any other right to operate as a public utility. See 16 NYCRR,

§37.1(c).

D. No Issuance of Stock

As a New York State not-for-profit corporation, Type B, the NYISO has not issued any
stock or equity interests of any kind and does not propose in this Petition to do so now. See 16

NYCRR, § 37.1(d).

E. Amount of Proposed Indebtedness

As described above in Section 111 of this Petition, the NYISO proposes to execute the
Proposed Construction Facility in the aggregate principal amount of up to $45,000,000. Once
converted to a term loan, the Proposed Construction Facility will mature on or about August 31,
2031, assuming a closing date of August 31, 2011. Amounts outstanding under the Proposed
Construction Facility will bear interest at a rate per annum equivalent to a one, three or six month
LIBOR plus a margin of 325 basis points. The Proposed Construction Facility will be secured
by a first lien mortgage (and related Uniform Commercial Code filings, if any) on the Carman

Property. See 16 NYCRR, § 37.1(e).

F. Purpose of the Proposed Construction Facility

As described above in Section |1 of this Petition, the NYI1SO proposes to use the funds
from the Proposed Construction Facility for: (i) construction of an addition at the Krey Property
to house a new primary power control center, (ii) construction of an addition at the Carman

Property to serve as a new data center, (iii) upgrades and improvements to the control center at
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the Carman Property to serve as the new alternate control center, and (iv) additional upgrades at
both the Krey Property and the Carman Property to rectify specific deficiencies and implement

certain technology improvements. See 16 NYCRR, 8§ 37.1(f).

G. Other Funds Available For Stated Purpose

As described above in Section IV of this Petition, the 2010 Revolver is intended solely as
a cash flow management tool, to provide working capital to balance monthly receipts and
remittances, and to provide liquidity to the NYISO administered markets and therefore is not an
available source of funding for the Project. The Term Loan authorized in Case No. 99-E-1176,
the 3-Year Term Note authorized in Case No. 01-E-1068, the 5-Year Term Note authorized in
Case No. 02-E-1565, and the 2004-2006 Budget Facility authorized in Case No. 03-E-1770 have
all been paid off and terminated. The Mortgage and Renovations Loan is an unavailable
resource because the draw period expired in 2006. The 2007-2010 Budget Facility is an
unavailable resource because it is expected to be fully drawn by January 2011. Finally, the
2011-2013 Budget Facility is an unavailable resource because it is intended to finance strategic
initiatives budgeted for the years 2011, 2012, and 2013, including computer equipment and

software upgrades. See 16 NYCRR, § 37.1(9).

H. Finalized Loan Agreement

The commercial terms and conditions set forth in the attached Commitment Letter
represent the terms that the NYISO and Berkshire have agreed to and are representative of those
currently available in the commercial loan market. While the NYISO has not yet executed a
definitive loan agreement with the Lenders, it anticipates closing the Proposed Construction
Facility on or before August 31, 2011. The NYISO expects that the material terms and

conditions of the final loan agreement will be the same as or consistent with those set forth in the
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Commitment Letter, and requests authorization for the Proposed Construction Facility on the

basis of those described terms and conditions. See 16 NYCRR, 8 37.1(h).

l. Estimated Costs and Expenses of the Proposed Construction Facility

Because the NYI1SO has not yet executed a definitive loan agreement with the Lenders,
the NYISO does not know what the exact costs and expenses of the Proposed Construction
Facility will be. However, the attached Commitment Letter contains a cap on the expenses
incurred by the Lenders that the NYISO would be obliged to reimburse. The NYISO believes
that the borrowing rates, margins and commitment fees outlined in the Commitment Letter are
competitive, and the NYISO anticipates that such terms will be the same as or materially
consistent with those set forth in the attached Commitment Letter. The NYISO anticipates that
any other costs and expenses associated with the Proposed Construction Facility will be similar
to those associated with comparable credit facilities offered by other lenders and, therefore, will

be commercially reasonable. See 16 NYCRR, 8§ 37.1(i).

J. Mortgage or Other Security Agreement

The NYISO and the Lenders have not executed the Carman Mortgage, but plan to do so
at closing of the Proposed Construction Facility. Promptly upon execution, the NYISO will file

a certified copy of the Carman Mortgage with the Commission. See 16 NYCRR, § 37.1(j).

K. No Planned Merger or Consolidation

The NYISO has no plans to merge or consolidate with another organization. See 16

NYCRR, § 37.1(K).
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L. Stockholders Consent to Proposed Construction Facility

The NYISO has no stockholders, but has obtained consent of its Management Committee

and Board of Directors. See 16 NYCRR, 8 37.1(l).

M. No Other Required Approvals

Based on the terms and conditions of the Proposed Construction Facility, no
authorization or approval is required from any other public authority. See 16 NYCRR § 37.1(m).
The NYISO is regulated by the Federal Energy Regulatory Commission, but that federal agency
need not approve a financing authorized under Section 69 of the NYPSL. See 16 NYCRR,

§ 37.1; and see 16 U.S.C. § 824(f).

N. No Capitalization of Any Franchise

The NYISO is not proposing to capitalize any franchise in connection with the Proposed

Construction Facility. See 16 NYCRR, § 37.1(n).

0. Affidavit of Principal Accounting Officer

The affidavit of Mary McGarvey, Vice President and Chief Financial Officer of the
NYISO and its principal accounting officer, is attached as Attachment V hereto, attesting that,
among other things, the NYISO is in compliance with all applicable accounting standards. See

16 NYCRR, § 37.1(0).

Pursuant to 16 NYCRR, § 37.3

P. General Work Description and Estimated Cost

The Project involves construction activities at two NYISO sites: the Carman Property

and the Krey Property, as follows:
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(i) Construction at the Carman Property entailing modifications to the existing
structure in order to make the facility suitable to serve as an alternate power
control center. Specific activities include building an addition to serve as a
data center, replacement of many aging components of the mechanical and
electrical systems, replacement of the roof and other repairs that are required
to assure that the building functions reliably. The estimated Project costs for

work remaining at the Carman Property are approximately $13,400,000.

(if) Site improvements at the Krey Property include modifications to the existing
structure in order to make the facility suitable to act as a primary control
center. Specific activities include building an addition to serve as a control
center, as well as adjacent offices needed to support the NY1SO operations
staff, replacing emergency backup generators and adding a second power
feed to the property. Construction will also include enhancements to the
electric power service for both commercial power and emergency power.
The estimated Project costs for work remaining at the Krey Property are

approximately $35,500,000.

See 16 NYCRR, § 37.3(a).

Q. Construction Work Agreement

Attached hereto as Attachment XV is a copy of the Construction Management Agreement
entered into between the NY1SO and U.W. Mar, Inc. for management of the Project. See 16

NYCRR, § 37.3(h).
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R. Retired Property

The NYISO is not retiring any property owned by it as part of this proposal. See 16

NYCRR, § 37.3(c).

S. Affidavit of Principal Accounting Officer

The affidavit of Mary McGarvey, Vice President and Chief Financial Officer of the
NYISO and its principal accounting officer, is attached as Attachment VI, attesting that no part
of the cost of the work proposed to be financed through the Proposed Construction Facility is in
whole or in part reasonably chargeable to operating expenses or income. See 16 NYCRR,

§ 37.3(d).

Pursuant to 6 NYCRR, § 617

T. State Environmental Quality Review Act

Before authorizing the Proposed Construction Facility, the Commission must
ensure that the provisions of the State Environmental Quality Review Act and its implementing
regulations (collectively referred to as “SEQRA”) have been complied with. As outlined in
more detail below, compliance with SEQRA has been completed for both the Krey Property and

the Carman Property in connection with the Project.

The Town of East Greenbush Town Board (the “Town Board”) acted as the
SEQRA Lead Agency for the Krey Property and conducted a coordinated environmental review
with all involved and interested agencies. The Commission was an Involved Agency under
SEQRA and reviewed the project plans and related documents as part of the SEQRA process.
Following a review of comments received from other State and local agencies including the New

York State Department of Environmental Conservation, the New York State Department of
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Transportation, the Rensselaer County Planning Board, and the Town of North Greenbush, and
consideration of the Project’s potential environment impacts, on March 10, 2010, the Town
Board unanimously adopted a detailed Negative Declaration under SEQRA finding that
NYISO’s proposed project at the Krey Property would not have a significant adverse impact on
the environment and that a draft environmental impact statement would not be prepared. A copy

of the Town Board’s Negative Declaration is attached hereto as Attachment VI1I.

The Town of Guilderland Zoning Board of Appeals (the “ZBA”) acted as the
SEQRA lead agency for the Carman Property and conducted a coordinated environmental
review with all involved and interested agencies. The Commission was an involved agency
under SEQRA and reviewed the project plans and related documents as part of the SEQRA
process. Following a review of comments received from other State and local agencies including
the New York State Department of Transportation, and the Albany County Planning Board, and
consideration of the Project’s potential environment impacts, on March 17, 2010, the ZBA
unanimously adopted a detailed Negative Declaration under SEQRA finding that NYISQO’s
proposed project at the Carman Property would not have a significant adverse impact on the
environment and that a draft environmental impact statement would not be prepared. A copy of

the ZBA’s Negative Declaration is attached hereto as Attachment VII.

Copies of the Negative Declarations were sent to the Commission on March 31,
2010. Pursuant the SEQRA regulations, receipt of the Negative Declarations ends the SEQRA
process and is binding on the Commission and all other involved agencies. As a result, no
future SEQRA compliance is necessary in connection with this Petition. See 6 NYCRR, §

617.3(a); and see 6 NYCRR, § 617.6(b).
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VI. The Proposed Financing Is In the Public Interest

Completion of the Project will allow the NYISO to fulfill its core mission of maintaining
reliable and efficient operation of the bulk power system that provides electric service to the
ratepayers of New York State by replacing its 40-year old power control center with a new
power control center at the Krey Property, construction of a new data center at the Carman
Property, and renovation of the existing control center located at the Carman Property to serve as
a new alternate control center. The new facilities will have the controls, displays,
communications equipment, computing facilities, and other improvements to enhance situational
awareness. The Project will also allow the NYISO facilities to properly accommodate additional

operations staff.

Specifically, the Project is required to meet the combination of the NYISO’s existing
operations and markets functions together with several new responsibilities assigned or expected
to be assigned to the NY1SO by the FERC, the DOE and the NYPSC. These are: (i) the
implementation of Broader Regional Markets, (ii) introduction of Smart Grid Technologies, (iii)
incorporation of intermittent renewable resources, and (iv) new operational responsibilities for
transmission facilities 100 kV and above in accordance with potential NERC reliability
standards. Each of these new responsibilities is or will be required and will result in significant
reliability and efficiency benefits to New York State ratepayers, including substantial cost
savings. Undertaking these new responsibilities in addition to the NYISO’s existing core
reliability and market operations functions without completion of the Project would create risks

to electric system reliability and market integrity that are unacceptable. Completion of the
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Project will also result in annual cost savings to the NY1SO from energy savings and other
efficiencies estimated to be approximately $850,000.%2 Accordingly, by a greater than 80%
majority vote the NYI1SO’s stakeholders supported the Project and proceeding with the necessary

financing, and the NYISO’s Board of Directors voted unanimously in support as well.

As the pace of technological innovation accelerates, and the tools for reliable and
efficient operation of wholesale electric markets and bulk power systems become more
sophisticated, the importance of maintaining a modern power control center continues to grow.
This reality has been recognized across the country. New power control centers have been built
in the last five years by the California ISO, the Electric Reliability Council of Texas, PIM
Interconnection, 1ISO New England, and Midwest ISO. Each of these projects was initiated to
provide updated technology so power control centers can most effectively manage the power
grid, as well as to position control centers to take advantage of emerging advanced technologies,
such as Smart Grid. The NYISO has the oldest control center of all of the ISOs and RTOs in the
country. Without a significant enhancement having been made to the NYISO primary control

center in 40 years, these upgrades are necessary and may soon become overdue.

The NYISO respectfully submits that completion of the Project is in the public interest

and the Proposed Construction Facility is the best method by which to finance the remainder of

%2 These savings consist of (i) approximately $150,000 in energy savings per year once the Carman
Property data center begins operation and the old data center is retired, and (ii) internal operational efficiencies
gained by consolidating NYISO functions on a single campus estimated to be approximately $700,000 per year
beginning in year four of the Project.
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the Project. The NYISO further submits that the terms of the Proposed Construction Facility are

reasonable and competitive.

VII. Supporting Attachments

In support of this Petition, the NYISO submits the following Attachments:

Attachment

Description

VII.

VIIL.

XI.

XII.
XII.
XIV.
XV.
XVI.

Commitment Letter and Term Sheet
Accrued Interest on Outstanding Indebtedness
Most Recent Unaudited Financial Statements

Most Recent Annual Report including Most Recent
Audited Financial Statements

Affidavit: 16 NYCRR Section 37.1(0)
Affidavit: 16 NYCRR Section 37.3(d)

Negative Declarations of East Greenbush and
Guilderland

Certificate of Incorporation

Affidavit of Rick Gonzales, Senior Vice President
and Chief Operating Officer of the NY1SO

Affidavit of Richard Dewey, Senior Vice President
and Chief Information Officer of the NYISO

Affidavit of Mary McGarvey, Vice President and
Chief Financial Officer of the NYISO

Affidavit of David B. Patton (Potomac Report)
Affidavit of Ralph Masiello (KEMA Report)
Affidavit of Francis J. Flynn (EIG Report)
Construction Agreement

Table of Costs to Ratepayers
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WHEREFORE, for the reasons set forth herein, the NYISO respectfully requests that

the Commission issue an Order by March 31, 2011 authorizing the NYISO to enter into the

Proposed Construction Facility and take such other actions in connection therewith as described

herein; and grant such other and further relief to which the NYISO may be entitled.

Dated: December 21, 2010

Respectfully submitted,

THE NEW YORK INDEPENDENT
SYSTEM OPERATOR, INC.

By:
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Robert E. Fernandez
General Counsel

Carl F. Patka
Assistant General Counsel

10 Krey Boulevard
Rensselaer, New York 12144
(518) 356-7504
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America’s Most EXciting Bank™

December 10, 2010

The New York Independent System Operator, Inc.
10 Krey Boulevard
Rensselaer, New York 12144

Re:  $45,000,000 Mortgage Loan Credit Facility
Ladies and Gentlemen:

Berkshire Bank (“Berkshire”) is pleased to offer to be the sole and exclusive administrative agent
(in such capacity, the “Administrative Agent”) for an up to $45,000,000 mortgage loan facility
(the “Mortgage Facility”) to The New York Independent System Operator, Inc. (“you” or the
“Borrower”), and Berkshire is also pleased to offer its commitment to lend $21,000,000 of the
aggregate principal amount of the Mortgage Facility, upon and subject to the terms and
conditions of this letter and the Summary of Terms and Conditions attached hereto (the
“Summary of Terms”, and collectively with this letter, the “Commitment Letter”). Berkshire is
also willing to act as sole and exclusive arranger (“Arranger”) for the Mortgage Facility, and to
use its best efforts to form a syndicate of financial institutions including Berkshire (collectively,
the “Lenders”) reasonably acceptable to you for the Mortgage Facility.

The commitment of Berkshire hereunder and the undertaking of Berkshire to provide the
services described herein are subject to the satisfaction of each of the following conditions
precedent in a manner acceptable to Berkshire: (a) the completion of confirmatory business and
legal due diligence; (b) the accuracy and completeness of all representations that you make to
Berkshire; (¢) your compliance in all material respects with the terms of this Commitment Letter
and the Fee Letter (as hereinafter defined); (d) prior to and during the syndication of the
Mortgage Facility there shall be no competing offering, placement or arrangement of any debt
securities or bank financing by or on behalf of the Borrower to finance the Project (as defined in
the Summary of Terms) or otherwise in connection with the Purpose (as defined in the Summary
of Terms), (e) the negotiation, execution and delivery of definitive documentation for the
Mortgage Facility consistent with the Summary of Terms and otherwise satisfactory to Berkshire
in its reasonable discretion; (f) no material adverse change in or material disruption of conditions
in the market for syndicated bank credit facilities or the financial, banking or capital markets
generally shall have occurred that, in the judgment of Berkshire, would impair the syndication of
the Mortgage Facility; (g) no change, occurrence or development that shall have occurred or
become known to Berkshire since December 31, 2009 that could reasonably be expected to have
a material adverse effect on the business, assets, liabilities (actual or contingent), operations,
condition (financial or otherwise) or prospects of the Borrower and which is, in Berkshire’s
reasonable judgment, materially adverse to the interests of the Lenders in connection with the
Mortgage Facility; and (h) commitments shall have been received from other Lenders for the
remaining $24,000,000 of the Mortgage Facility on the terms and conditions referred to herein
and in the Summary of Terms.

41 State Street, Albany, NY 12207



-2-

Berkshire intends to complete syndication efforts promptly upon your acceptance of this
Commitment Letter and the Fee Letter (as hereinafter defined). You agree to actively assist
Berkshire in completing a satisfactory syndication of the Mortgage Facility. Such assistance
shall include (a) your providing Berkshire and the other Lenders upon request, consistent with
the requirements and limitations of Borrower’s governing tariffs, with all information reasonably
deemed necessary by Berkshire to complete syndication; and (b) otherwise assisting Berkshire in
its syndication efforts, including by making your senior management and advisors available from
time to time.

It is understood and agreed that Berkshire will manage and control all aspects of the syndication
in consultation with you, including decisions as to the selection of prospective Lenders and any
titles offered to proposed Lenders, when commitments will be accepted and the final allocations
of the commitments among the Lenders; provided that no Lender shall be selected without the
prior written consent of the Borrower, which consent shall not be unreasonably withheld. It is
understood that no other Lender participating in the Mortgage Facility will receive compensation
from you in order to obtain its commitment, except on the terms contained herein and in the
Summary of Terms.

You hereby represent, warrant and covenant that (a) all information, other than Projections
(defined below), which has been or is hereafter made available to Berkshire or the Lenders by
you or any of your authorized representatives (or on your or their behalf) in connection with the
transactions contemplated hereby (the “Information”) is and will be complete and correct in all
material respects and does not and will not contain any untrue statement of a material fact or
omit to state a material fact necessary to make the statements contained therein, taken as a whole,
not materially misleading in light of the circumstances under which such statements are made,
and (b) all financial projections concerning the Borrower and its subsidiaries that have been or
are hereafter made available to Berkshire or the Lenders by you or any of your authorized
representatives (the ‘“Projections™) have been or will be prepared in good faith based upon
assumptions you believe to be reasonable at the time prepared (it being understood that
Projections by their nature are subject to uncertainties outside of your control and that actual
results may differ). You agree to furnish us with such Information and Projections as we may
reasonably request, consistent with the requirements and limitations of your governing tariffs,
and to supplement the Information and the Projections from time to time until the Closing Date
(as defined in the Summary of Terms) so that the representation, warranty and covenant in the
preceding sentence is correct on the Closing Date. In issuing this commitment and in arranging
and syndicating the Mortgage Facility, Berkshire is, and will be, using and relying on the
Information and the Projections (subject to the qualifications set forth above) without
independent verification thereof, and you hereby authorize Berkshire to make such Information
and Projections available to the proposed syndicate of Lenders.

By executing this Commitment Letter, you agree to reimburse Berkshire from time to time on
demand for all reasonable and documented third-party out-of-pocket fees and expenses incurred
in connection with this Commitment Letter, the preparation of the definitive documentation
therefor and the other transactions contemplated hereby, including, but not limited to, (a) the
reasonable fees and disbursements of Phillips Lytle LLP, as counsel to the Arranger and the
Administrative Agent; (b) the reasonable fees and expenses of counsel to the other Lenders up to
$4,000 in the aggregate (the “Other Lenders’ Expenses™); and (c) reasonable and documented
due diligence expenses incurred in connection with the Mortgage Facility and the syndication
thereof; provided, however, that the aggregate amount of all such expenses (excluding any
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expenses for environmental reports on the Project Property but including the Other Lenders’
Expenses) shall not exceed $40,000 unless approved by the Borrower, such approval not to be
unreasonably withheld.

You agree to indemnify and hold harmless Berkshire, each Lender and each of their affiliates and
their respective officers, directors, employees, agents, advisors and other representatives (each,
an “Indemnified Party”) from and against (and will reimburse each Indemnified Party as the
same are incurred for) any and all actual claims, damages, losses, liabilities and expenses
(including, without limitation, the reasonable fees, disbursements and other charges of counsel)
that may be incurred by or asserted or awarded against any Indemnified Party, in each case
arising out of or in connection with or by reason of (including, without limitation, in connection
with any investigation, litigation or proceeding or preparation of a defense in connection
therewith) (a) any matters contemplated by this Commitment Letter or (b) the Mortgage Facility
or any use made or proposed to be made with the proceeds thereof, except to the extent such
claim, damage, loss, liability or expense is found in a final, nonappealable judgment by a court of
competent jurisdiction to have resulted from such Indemnified Party’s gross negligence or willful
misconduct. In the case of an investigation, litigation or proceeding to which the indemnity in
this paragraph applies, such indemnity shall be effective whether or not such investigation,
litigation or proceeding is brought by you, your equity holders or creditors or an Indemnified
Party, whether or not an Indemnified Party is otherwise a party thereto and whether or not the
transactions contemplated hereby are consummated. The parties also agree that neither any
Indemnified Party nor the Borrower (including its officers, directors, employees, agents, advisors
and other representatives) shall have any liability (whether direct or indirect, in contract or tort or
otherwise) arising out of, related to or in connection with any aspect of the transactions
contemplated hereby, except to the extent of direct, as opposed to special, indirect, consequential
or punitive, damages determined in a final, nonappealable judgment by a court of competent
jurisdiction. It is further agreed that Berkshire shall only have liability to you (as opposed to any
other person), and that Berkshire shall be liable solely in respect of its own commitment to the
Mortgage Facility on a several, and not joint, basis with any other Lender, and that such liability
shall only arise to the extent damages have been caused by a breach of Berkshire’s obligations
hereunder to negotiate in good faith definitive documentation for the Mortgage Facility on the
terms set forth herein, as determined in a final, nonappealable judgment by a court of competent
jurisdiction.

Berkshire agrees to treat all Information and Projections delivered or made available during the
due diligence process as confidential. Disclosure will be limited to any affiliates, employees,
officers, attorneys and other advisors of Berkshire or a Lender or potential Lender who are or are
expected to become engaged in evaluating, approving, structuring or administrating the
Mortgage Facility or rendering legal advice in connection therewith; provided that nothing herein
shall prevent Berkshire from disclosing such Information and Projections: (a) upon the order or
request of any court or administrative or regulatory agency or authority; (b) to the extent that
such Information or Projections have been publicly disclosed other than as the result of a
disclosure by a Lender or its affiliates or representatives; or (c) otherwise as required by law.

This Commitment Letter and the fee letter between you and Berkshire of even date herewith (the
“Fee Letter”) and the contents hereof and thereof are confidential and, except for disclosure
hereof or thereof on a confidential basis to your accountants, attorneys and other professional
advisors retained by you in connection with the Mortgage Facility or as otherwise required by
law, may not be disclosed in whole or in part to any person or entity without Berkshire’s prior
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written consent; provided, however, it is understood and agreed that you may disclose this
Commitment Letter (including the Summary of Terms) and the Fee Letter after your acceptance
of this Commitment Letter and the Fee Letter, in filings with any applicable regulatory
authorities. Berkshire hereby notifies you that pursuant to the requirements of the USA
PATRIOT Act, Title III of Pub. L. 107-56 (the “Act”), Berkshire is required to obtain, verify and
record information that identifies you, which information includes your name and address and
other information that will allow Berkshire to identify you in accordance with the Act.

In connection with all aspects of each transaction contemplated by this letter, you acknowledge
and agree that (a) the Mortgage Facility and any related arranging or other services described in
this letter is an arm’s-length commercial transaction between you, on the one hand, and
Berkshire, on the other hand, and you are capable of evaluating and understanding, and
understand and accept, the terms, risks and conditions of the transactions contemplated by this
letter; (b) in connection with the process leading to such transaction, Berkshire is and has been
acting solely as a principal and is not the financial advisor, agent or fiduciary, for you or any of
your creditors or employees or any other party; (¢) Berkshire has not assumed and will not
assume an advisory, agency or fiduciary responsibility in your favor with respect to any of the
transactions contemplated hereby or the process leading thereto and Berkshire has no obligation
to you with respect to the transactions contemplated hereby except those obligations expressly
set forth in this letter; and (d) Berkshire has not provided any legal, accounting, regulatory or tax
advice with respect to any of the transactions contemplated hereby and you have consulted your
own legal, accounting, regulatory and tax advisors to the extent you have deemed appropriate.

The provisions of the immediately preceding six paragraphs shall remain in full force and effect
regardless of whether any definitive documentation for the Mortgage Facility shall be executed
and delivered, and notwithstanding the termination of this Commitment Letter. Notwithstanding
anything contained herein to the contrary, your obligations and liabilities under this Commitment
Letter, other than your obligation of confidentiality, to the extent superseded by the applicable
provisions of the loan documentation pertaining to the Mortgage Facility shall automatically
terminate at the time of the closing of and initial borrowing under the Mortgage Facility. This
Commitment Letter and the Fee Letter may be executed in counterparts which, taken together,
shall constitute an original. Delivery of an executed counterpart of this Commitment Letter or
the Fee Letter by telecopier or facsimile shall be effective as delivery of a manually executed
counterpart thereof.

This Commitment Letter and the Fee Letter shall be governed by, and construed in accordance
with, the internal laws of the State of New York without resort to principles of conflicts of law.
Each of you and Berkshire hereby irrevocably waives any and all right to trial by jury in any
action, proceeding or counterclaim (whether based on contract, tort or otherwise) arising out of
or relating to this Commitment Letter, the Fee Letter, the transactions contemplated hereby and
thereby or the actions of Berkshire in the negotiation, performance or enforcement hereof. Other
than the six paragraphs referenced above, the commitments and undertakings of Berkshire may
be terminated, if you fail to perform your obligations under this Commitment Letter or the Fee
Letter on a timely basis. Also, other than the six paragraphs referenced above, the commitments
and undertakings of Berkshire and the Borrower shall terminate upon a final determination by
the State of New York Public Service Commission rejecting the Borrower’s petition for authority
to enter into the Mortgage Facility, which the Borrower, in its reasonable judgment, elects not to
appeal.
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This Commitment Letter, together with the Summary of Terms and the Fee Letter, embodies the
entire agreement and understanding among Berkshire and you with respect to the Mortgage
Facility and supersedes our previous letters of October 29, 2010 and November 9, 2010, and all
prior agreements and understandings relating to the specific matters hereof. However, please
note that the terms and conditions of the commitment of Berkshire as a Lender and the
undertaking of Berkshire as Arranger hereunder are not limited to those set forth herein or in the
Summary of Terms. Those matters that are not covered or made clear herein or in the Summary
of Terms or the Fee Letter are subject to mutual agreement of the parties. It is agreed that no
party has been authorized by Berkshire or the Borrower to make any oral or written statements
that are inconsistent with this Commitment Letter. This Commitment Letter is not assignable by
the Borrower without Berkshire’s prior written consent and is intended to be solely for the
benefit of the parties hereto and the Indemnified Parties.

This offer will expire at 5:00 p.m. New York time on December 24, 2010 (“Acceptance Date™)
unless you execute this Commitment Letter and the Fee Letter and return them to us prior to that
time, whereupon this Commitment Letter and the Fee Letter (each of which may be signed in
one or more counterparts) shall become binding agreements. This offer will automatically
terminate unless, at all times while this Commitment Letter is outstanding, you maintain with
Berkshire and with any other Lenders which commit or have committed to Berkshire and the
Borrower to participate in the Mortgage Facility syndicate (the “Syndicate”) deposit accounts in
an amount commensurate with such Lender’s Pro-Rata Share (as defined below) of an aggregate
total deposit equal to not less than five percent (5%) of the maximum principal amount of the
Mortgage Facility (the “Compensating Deposit”), as consideration to Berkshire and the Lenders
for issuing this Commitment Letter and participating in the Syndicate, respectively, and as a
means of assisting Berkshire in its efforts to syndicate the Mortgage Facility. Thereafter, subject
to any additional termination provisions herein, this undertaking and commitment will expire on
August 31, 2011 unless definitive documentation for the Mortgage Facility is executed and
delivered prior to such date. As used herein, “Pro-Rata Share” means for each Lender, the
amount determined by multiplying the Compensating Deposit by the percentage that the
commitment of such Lender represents of the $45,000,000 maximum principal amount of the
Mortgage Facility. On or before the Acceptance Date, Berkshire will notify the Borrower of any
such Lenders which have committed to participate in the Syndicate and confirm to the Borrower
in writing the Pro-Rata Share of each such Lender. Berkshire agrees to notify the Borrower
promptly if any such Lender’s commitment expires, is cancelled or its Pro-Rata Share changes.
Upon such notification, the Borrower may withdraw or modify its deposit with any such Lender
accordingly. Subject to the preceding sentence, Borrower agrees that the Compensating Deposit
shall be maintained with the Lenders until the earlier of the date on which (i) this Commitment
Letter terminates, expires or is cancelled, or (ii) through the Closing Date (as defined in the
Summary of Terms).

As further consideration for the time and resources that Berkshire will devote to the Mortgage
Facility, you agree that, until such expiration, you will not solicit, initiate, entertain or permit, or
enter into any discussions in respect of, any offering, placement or arrangement of any
competing credit facility for the Borrower to finance the Project or otherwise in connection with
the Purpose.

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK;

SIGNATURE PAGE FOLLOWS]



We are pleased to have the opportunity to work with you in connection with this important
financing.

Very truly yours,

BERKSHIRE BANK, as a Lender and
and as the Arranger

o Tl 0. b (Ll

Richard C. Van Auken
First Vice President

ACCEPTED AND AGREED TO
AS OF DECEMBER 20, 2010

THE NEW YORK INDEPENDENT SYSTEM
OPERATOR, INC.

By: Mo &K, Jv\c@arw/é(

Mawk. McGarvey
Chief Financial Officer

SIGNATURE PAGE TO NYISO COMMITMENT LETTER



SUMMARY OF TERMS AND CONDITIONS
THE NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.
$45,000,000 MORTGAGE FACILITY

BORROWER: The New York Independent System Operator, Inc.
ADMINSTRATIVE

AGENT AND

ARRANGER: Berkshire Bank (“Berkshire”) will act as sole and exclusive

administrative agent (the “Administrative Agent”) and will act as
sole and exclusive arranger (the “Arranger”).

LENDERS: A syndicate of financial institutions (including Berkshire) arranged
by Berkshire, which institutions shall be acceptable to the
Borrower and the Administrative Agent (collectively, the
“Lenders™).

MORTGAGE

FACILITY: An aggregate principal amount of up to $45,000,000, of which
Berkshire will lend $21,000,000, will be available upon the terms
and conditions hereinafter set forth:

A construction loan (the “Construction Loan”) to be advanced in
accordance with the terms hereof during the period from the
Closing Date until the earlier of (i) the date on which construction
of the Project (as defined below) is complete and the Construction
Loan has been fully advanced, or (ii) the date which is 36 months
from the Closing Date (the “Construction Loan Period”), with the
principal balance thereof being converted to a permanent loan
(“Permanent Loan™) with a term commencing on the Conversion
Date (as defined below) and ending on the date which is seventeen
(17) years from the Conversion Date (the “Permanent Loan
Period™).

PAYMENTS: Monthly interest only payments during the Construction Loan
Period. Nearly equal monthly principal payments during the
Permanent Loan Period based upon an amortization of seventeen
(17) years with interest also payable monthly.

MATURITY: The Construction Loan shall mature on the last day of the
Construction Loan Period unless the Construction Loan has been
converted to the Permanent Loan. If the Construction Loan is
converted to the Permanent Loan, the entire unpaid balance of the
Permanent Loan will be due and payable on the seventeenth (17th)
anniversary of the Conversion Date.



PURPOSE:
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The proceeds of the Mortgage Facility shall be used to complete
the following project (the “Project”): (i) for upgrades to
Borrower’s existing control room and construction of a new main
control room and related improvements on real property leased by
the Borrower and constituting a portion of the property commonly
known as 10 Krey Boulevard, Rensselaer, New York 12144 (the
“Krey Property™), and (ii) for improvements to Borrower’s
secondary control room and other improvements on real property
owned by the Borrower and constituting a portion of the property
commonly known as 3890 Carman Road, Schenectady, New York
12144 (the “Carman Property” and together with the Krey
Property, the “Project Property”).

The execution of definitive loan and collateral documentation,
including satisfactory legal opinions and other customary closing
documents, (collectively, the “Loan Documentation”) to occur on
or before August 31, 2011 (the “Closing Date™).

Interest shall be determined for an interest period (each an “Interest
Period”) of one, three or six months, as selected by the Borrower,
and shall be at an annual rate equal to LIBOR plus an applicable
margin of 325 basis points. LIBOR means the London Interbank
Offered Rate (adjusted for statutory reserve requirements) for the
corresponding deposits of U.S. Dollars quoted by major banks in
London and appearing on the applicable Reuters Screen for the
corresponding deposits of U.S. Dollars or, if such source is
unavailable, such other alternate source selected by the
Administrative Agent to determine such rate on the day that is two
London banking days prior to the start of each Interest Period.
Interest on the Mortgage Facility shall be computed on a 360-day
year and shall be payable monthly for the actual number of days
elapsed, which will result in a higher effective annual rate.
Additionally, the loan documents will contain customary and
reasonable provisions related to increased costs, capital adequacy
and yield protection, withholding and other taxes, and legality.

In consideration for the favorable interest rate being made
available by the Lenders for the Mortgage Facility, Borrower
agrees to maintain deposit accounts with each of the Lenders at all
times while the Mortgage Facility is outstanding in an aggregate
amount for all such accounts equal to not less than ten percent
(10%) of the maximum principal amount of the Mortgage Facility
on the Closing Date. For clarity, such deposit amounts shall
include and not be in addition to any amounts already deposited by
the Borrower with the Lenders as part of the Compensating
Deposit required by the Commitment Letter for the Mortgage
Facility issued by Berkshire to the Borrower.



DEFAULT RATE/
LATE PAYMENT
CHANGE:

PREPAYMENT:

CONVERSION TO
PERMANENT
LOAN TERM:

Upon the occurrence and during any continuance of any Event of
Default, the applicable interest rate shall increase by 200 basis
points. A late charge of 5% of any installment payment not
received within ten (10) days of when due will be required.

A. Construction Loan. The Construction Loan may be prepaid
in full or in part without premium at any time during the
Construction Loan Period upon thirty (30) days prior written notice
to the Administrative Agent and the Lenders.

B. Permanent Loan. Borrower may make prepayment in full or
in part without premium on any payment date during the
Permanent Loan Period after sixty (60) days prior written notice to
the Administrative Agent and the Lenders.

However, if any portion of the Permanent Loan or Construction
Loan is prepaid, whether after acceleration or otherwise, Borrower
shall pay to the Administrative Agent for the account of the
Lenders, on demand, an amount equal to (i) the interest which
would have otherwise been payable to the Administrative Agent
for the account of the Lenders on the amount prepaid during the
remaining term of the Interest Period, less (ii) interest on the
amount prepaid for such term computed at an interest rate equal to
the yield-to-maturity which could be obtained on United States
Treasury obligations purchased in the market at the time of
prepayment, having a remaining term and coupon rate comparable
to the remaining term of the Interest Period, and comparable to the
applicable interest rate, as determined by the Administrative Agent
in good faith, and certified to the Borrower, such certificate to be
conclusive, absent manifest error.

Conversion from the Construction Loan to the Permanent Loan
shall occur on the Conversion Date (as defined below) if, prior to
the Conversion Date, Borrower executes such documentation as
the Administrative Agent reasonably requests and Borrower has
provided evidence satisfactory to the Administrative Agent that

(i) an unconditional Certificate of Occupancy has been issued for
all improvements comprising the Project, and (ii) Borrower has
satisfactorily performed in all material respects all of its
obligations under the Loan Documentation respecting construction
of the Project. The Administrative Agent shall have no obligation
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to convert the Construction Loan to the Permanent Loan if there is
an actual or potential default or event of default under the Loan
Documentation. The “Conversion Date” shall be the date on
which the Construction Loan is converted to the Permanent Loan
which date shall be three (3) years from the Closing Date or such
earlier date on which the Construction Loan is fully advanced upon
completion of the Project.

First lien mortgage on the Carman Property in an amount not in
excess of the current assessed value of such property plus the
amount of any improvements to the Carman Property to be funded
by the Mortgage Facility (the “Current Value”).

3/8% of the maximum principal amount of the Mortgage Facility
on the Closing Date with such fee being payable to the
Administrative Agent for the account of the Lenders on the
Closing Date.

The closing (and the initial funding) of the Mortgage Facility will
be subject to satisfaction of the conditions precedent deemed
appropriate by the Administrative Agent and the Lenders. The
definitive agreement with respect to the Mortgage Facility shall
contain customary and reasonable conditions precedent, including,
but not limited to, the following:

(1) Delivery of Loan Documentation satisfactory to the
Borrower, the Administrative Agent and the Lenders,
including, without limitation, a satisfactory opinion from
counsel to the Borrower regarding usual and customary
matters and specifically including PSC approval of the
borrowing of the Mortgage Facility.

(i1))  Receipt of satisfactory evidence that the Administrative
Agent (on behalf of the Lenders) shall have a valid and
perfected first priority (subject to certain exceptions to be
set forth in the Loan Documentation) lien on the Carman
Property, and satisfactory evidence that Rensselaer County
Industrial Development Agency (“Rensselaer IDA”) is the
owner of the Krey Property and has leased such property to
the Borrower free and clear of all liens, encumbrances and
exceptions, except those which the Administrative Agent
has approved and the existing mortgage lien in favor of
HSBC Bank USA, N.A. The lease with the Rensselaer
IDA provides that the Borrower can terminate such lease at
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(iv)
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any time without penalty and that upon termination, title to
the Krey Property will transfer to the Borrower.

There shall not have occurred a material adverse change
(x) in the business, assets, properties, liabilities (actual or
contingent), operations, condition (financial or otherwise)
or prospects of the Borrower since December 31, 2009 or
(y) in the facts and information regarding such entity as
represented to date.

The absence of any action, suit, investigation or proceeding
pending or, to the knowledge of the Borrower, threatened
in any court or before any arbitrator or governmental
authority that could reasonably be expected to (x) have a
material adverse effect on the business, assets, properties,
liabilities (actual and contingent), operations, condition
(financial or otherwise) or prospects of the Borrower,

(y) adversely affect the ability of the Borrower to perform
its obligations under the Loan Documentation or

(z) adversely affect the rights and remedies of the
Administrative Agent or the Lenders under the Loan
Documentation (collectively, a “Material Adverse Effect”).

Receipt by the Administrative Agent in form and substance
reasonably satisfactory to it, of all environmental reports
and such other reports, audits or certifications as it may
reasonably request.

Borrower shall provide the following items to the Administrative Agent at least
ten (10) days prior to the Closing Date:

TITLE INSURANCE
AND TITLE REPORT:

A. Carman Property. A title insurance commitment issued by a

title insurance company acceptable to the Administrative Agent
containing an appropriate metes and bounds legal description
matching the survey and committing the title insurance company to
issue a policy in form and content satisfactory to the
Administrative Agent insuring the Mortgage to be a valid first
mortgage on the Carman Property in the amount of the Current
Value thereof, free and clear of all liens, encumbrances and
exceptions, other than those which the Administrative Agent has
approved.

B. Krey Property. A title report issued by a title insurance

company acceptable to the Administrative Agent covering the
Krey Property and indicating that Borrower leases such property
from the Rensselaer IDA free and clear of all liens, encumbrances
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and exceptions, other than those which the Administrative Agent
has approved and the existing mortgage lien in favor of HSBC
Bank USA, N.A.

A. Carman Property. A recent survey of the Carman Property
certified to the Administrative Agent and the title insurer showing
all monuments, courses and distances as well as all structures,
easements, rights-of-way, encroachments and other customary and
relevant information, including a metes and bounds legal
description. Proof must be furnished that the Carman Property
contains no designated “wetlands” that will affect the Project.

B. Krey Property. Current instrument perimeter survey of the
Krey Property approved by the Administrative Agent showing all
monuments, courses and distances as well as all structures,
easements, rights-of-way, encroachments and other customary and
relevant information, including a metes and bounds legal
description. Proof must be furnished that the Krey Property
contains no designated “wetlands” that will affect the Project.

A site plan of the Project illustrating the proposed improvements
and showing all required governmental approvals.

A completed environmental questionnaire in form and content
satisfactory to the Administrative Agent covering the Project
Property.

A Phase I environmental audit covering both the Project Property
certified to the Administrative Agent and subject to Lenders’
review and approval.

A set of plans and specifications for the Project (“Plans and
Specifications”) that are complete in all material respects. The
Plans and Specifications shall have approvals noted thereon by
Borrower and the construction manager. No material changes in or
additions to the submitted Plans and Specifications may be made
without the Administrative Agent’s reasonable prior written
consent.

Soil test reports of the Krey Property by engineers acceptable to
the Administrative Agent indicating the suitability of the land for
the construction of the Project without extraordinary land
preparation.



PRE-COST ANALYSIS:

BUDGET AND TRADE
COST BREAKDOWN:

LIST OF
CONTRACTORS AND
SUBCONTRACTORS:

CONSTRUCTION
MANAGEMENT
CONTRACT:

PERFORMANCE AND
PAYMENT BOND:

An analysis of proposed construction costs and Project budget,
including a review of the Plans and Specifications by any
inspecting engineer engaged by the Administrative Agent at
Borrower’s expense (“Inspecting Engineer”). The Administrative
Agent agrees to consult with the Borrower in selecting the
Inspecting Engineer. Such report will include (i) an analysis
satisfactory to the Lenders demonstrating the adequacy of the
Project budget and trade cost breakdown to complete the Project,
(ii) confirmation that the construction schedule is realistic,

(iii) confirmation of the information contained in the architect’s
certification, and (iv) completeness and conformity of the Plans
and Specifications with applicable building codes and all other
laws, ordinances and regulations.

Detailed Project budget and trade cost breakdown and itemization
of construction and nonconstruction expenses, including hard and
soft cost contingency reserves, showing all costs required to
complete the Project according to the approved Plans and
Specifications, cash flow projections for the Project, and detailed
construction schedule.

A list of all major contractors and subcontractors who will work on
the Project under contracts involving $100,000 or more in
payments.

The construction management contract (together with all contract
documents) which shall contain all applicable provisions of a
standard fixed guaranteed maximum price contract and which shall
be consistent with the Project budget, including a guaranty of
payment of cost overruns by the major contractors and
subcontractors when such overruns are not the result of agreed
upon changes to the Plans and Specifications. The construction
management contract and the construction manager (“Construction
Manager”’) must be acceptable to the Administrative Agent, and
shall be substantially in agreement with the projected construction
costs Borrower has submitted to the Lenders.

To be furnished by the Construction Manager as required by the
Administrative Agent in an amount no greater than the maximum
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amount which the Administrative Agent reasonably believes will
be at risk at any time during the Construction Period, and which
bond must be acceptable to the Administrative Agent.

An agreement by the Construction Manager to continue to perform
for the Administrative Agent the services the Construction
Manager has contracted to perform for Borrower notwithstanding
any default by Borrower, provided the Construction Manager
continues to receive payments under the Construction Manager
Contract.

An agreement by the Project architect to perform for the
Administrative Agent the services the architect has contracted to
perform for Borrower notwithstanding any default by Borrower,
provided the architect continues to receive payment under its
contract; and the architect’s certification that the Project, when
completed according to the Plans and Specifications, will comply
with all applicable laws, codes, regulations and ordinances.

A copy of the zoning map, zoning ordinance and all variances and
special permits applicable to the Project Property and the Project,
and a current letter from the applicable municipality (or other
evidence of compliance with zoning as may be reasonably
acceptable to the Administrative Agent), which shall demonstrate
that the construction and use of the Project and the Project
Property are permitted, that SEQR has been complied with in
connection with the Project, that no setback or subdivision
ordinances are or will be violated, and that the Project complies
with all municipal laws, codes and ordinances.

Building permits, and all other permits, licenses, authorizations
and approvals, required for the use and for the construction of the
Project, and the use of the Project Property.

Letters from appropriate utility companies and municipalities
assuring the availability of all utilities, including water, sewer,
drainage, electric, gas, telephone and cable service adequate for the
completed Project.



FLOOD HAZARD
CERTIFICATIONS:

INSURANCE:

Flood Hazard certifications indicating that neither the Krey
Property nor the Carman Property is located in a designated flood
hazard area. The Administrative Agent shall obtain such
certifications at Borrower’s expense.

Insurance policies or certificates evidencing same, in amounts and
with insurers acceptable to the Administrative Agent, cancelable
only upon thirty (30) days prior written notice to the
Administrative Agent, and providing:

(a) Extended coverage casualty insurance in the form of a
‘“Builder’s Risk” nonreporting policy covering the Project
Property, as well as property insurance covering the Carman
Property, in an amount to be determined by the Administrative
Agent as the insurable value of the Project, with a New York
mortgage endorsement, naming the Administrative Agent as
mortgagee and loss payee without subjecting the mortgagee to
defenses which may be available against Borrower and providing
for a mandatory 30-day notice to the Administrative Agent of
cancellation;

(b) Public liability and property damage insurance in amounts
acceptable to the Administrative Agent naming the Administrative
Agent as an additional insured party;

(¢) Workers’ Compensation insurance; and

(d) Flood insurance, naming the Administrative Agent as
mortgagee, if required.

The Loan Documentation will include, without limitation, the following

provisions:

CONDITIONS
PRECEDENT TO ALL
BORROWINGS:

REPRESENTATIONS
AND WARRANTIES:

Usual and customary for transactions of this type, to include
without limitation: (i) all representations and warranties are true
and correct as of the date of each borrowing and (ii) no event of
default under the definitive agreement governing the Mortgage
Facility or incipient default has occurred and is continuing, or
would result from such borrowing.

Usual and customary for transactions of this type, to include
without limitation: (i) corporate existence and status; (ii) corporate
power and authority, enforceability; (iii) no violation of law,



COVENANTS:

EVENTS OF DEFAULT:
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contracts or organizational documents; (iv) no material litigation;
(v) accuracy and completeness of specified financial statements
and no material adverse change; (vi) all required governmental or
third party approvals or consents obtained; (vii) use of proceeds
and not engaging in business of purchasing/carrying margin stock;
(viii) status under Investment Company Act; (ix) ERISA matters;
(x) environmental matters; (xi) tax matters; (xii) ownership of
property and insurance matters; (xiii) accuracy of disclosure made
to the Administrative Agent and the Lenders; (xiv) compliance
with laws; (xv) subsidiaries; (xvi) no default; and (xvii) perfected
liens.

Usual and customary for transactions of this type, to include
without limitation: (i) delivery of audited financial statements
within 120 days of fiscal year-end, and company prepared
quarterly financial statements within 45 days of the end of each
fiscal quarter, compliance certificates and notices of default,
material litigation, material governmental proceedings or material,
ERISA and environmental proceedings and material changes in
accounting or financial reporting practices; (ii) compliance with
laws and material contractual obligations; (iii) payment of
obligations; (iv) preservation of existence; (v) maintenance of
books and records and inspection rights; (vi) maintenance of
insurance; and (vii) limitation on liens, mergers, acquisitions and
joint ventures, sales of assets and incurrence of debt.

Usual and customary in transactions of this type, with cure periods
and carve-outs to be mutually agreed upon, to include without
limitation: (i) nonpayment of principal, interest, fees or other
amounts; (ii) any representation or warranty proving to have been
incorrect when made or confirmed; (iii) failure to perform or
observe covenants set forth in the Loan Documentation within a
specified period of time, where customary and appropriate, after
such failure; (iv) cross-default to other indebtedness;

(v) bankruptcy and insolvency defaults (with grace period for
involuntary proceedings); (vi) monetary judgment defaults in an
amount to be agreed; (vii) actual or asserted invalidity of any Loan
Documentation; (viii) change in governmental approvals or
Borrower’s tariffs which could have a material adverse effect on
the business assets, liabilities (actual or contingent), operations,
condition (financial or otherwise) or prospects of the Borrower and
which is, in the Administrative Agent’s reasonable judgment,
materially adverse to the interests of the Lenders in connection
with the Mortgage Facility; (ix) change in ownership of Borrower
or of the Project Property; and (x) customary ERISA defaults.
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During the Construction Period, the Construction Loan will be
disbursed in interim advances not more frequently than once each
month based upon the value of work (including the value of
architectural and engineering work) completed. Requests for
advances must be submitted on AIA Form G702, executed by
Borrower and the Project architect and received by the
Administrative Agent at least ten (10) days prior to the day the
advance is sought. Until the Project is complete, the Inspecting
Engineer shall perform monthly inspections at Borrower’s
expense and in scope satisfactory to the Administrative Agent.
Each advance will be conditioned upon (i) the determination of
the Inspecting Engineer (to be reached as efficiently and
promptly as possible) that completed construction has been in
accordance with the approved Plans and Specifications, that the
necessary percentage and nature of work has been completed in
accordance with the Project budget to justify the advance
requested, and that the undisbursed portion of the Construction
Loan (taking into account any amounts deposited by the
Borrower in accordance with the last sentence of this paragraph)
will be sufficient to complete the Project, (ii) a clear continuation
of title to the date of such advance, (iii) evidence that the title
insurance policy insures the priority of the lien of the Mortgage
with respect to that advance, and (iv) current lien waivers from
the Construction Manager and contractors and subcontractors to
be identified by the Administrative Agent. Borrower shall
deposit with the Administrative Agent within thirty (30) days of
the Administrative Agent’s demand therefor an amount equal to
the amount by which the cost of full lien-free completion of the
Project exceeds the amount of undisbursed Construction Loan
funds.

The final advance of the Construction Loan shall be made only
after receipt by the Administrative Agent of (i) a final
unconditional certificate of occupancy for the Project,

(i1) municipal approval of any subdivision, curb cuts, access
roads or other components of the Project, (iii) an “as-built”
survey acceptable to the Administrative Agent, (iv) certificate of
substantial completion from the Project architect, verified by the
Inspecting Engineer, (v) affidavit of payment and lien waiver
from the Construction Manager, (vi) lien waivers from
contractors and subcontractors as required by the Administrative
Agent, (vii) final title insurance policy, if not previously issued,
acceptable to the Administrative Agent and (viii) such other
evidence of lien-free completion as the Administrative Agent
may require.
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Each Lender will be permitted to make assignments in respect of
the Mortgage Facility in a minimum amount equal to $5,000,000
and increments of $1,000,000 above such minimum amount or the
entire amount of such Lender’s portion of the Mortgage Facility to
other financial institutions approved by the Administrative Agent
and, so long as no Event of Default has occurred and is continuing,
the Borrower, which approvals shall not be unreasonably withheld
or delayed; provided, however, that the approval of the Borrower
shall not be required in connection with assignments to other
Lenders, or to any affiliate of a Lender.

An assignment fee of $3,500 payable to the Administrative Agent
will be charged to each assignor with respect to each assignment.
Each Lender will also have the right, without consent of the
Borrower or the Administrative Agent, to assign as security all or
part of its rights under the Loan Documentation to any Federal
Reserve Bank.

Lenders will be permitted to sell participations with voting rights
limited to significant matters such as changes in amount, rate,
maturity date and releases of all or substantially all of the collateral
or the Guarantors.

Amendments and waivers of the provisions of the loan agreement
and other definitive credit documentation will require the approval
of Lenders (the “Required Lenders”) holding loans and
commitments representing more than 66-2/3% of the aggregate
amount of loans and commitments under the Mortgage Facility,
except that the consent of all the Lenders affected thereby shall be
required with respect to (i) increases in the commitment of such
Lenders, (ii) reductions of principal, interest or fees,

(iii) extensions of scheduled maturities or times for payment and
(iv) releases of all or substantially all of the collateral.

State of New York.

The Borrower will pay on demand all reasonable and documented
third-party costs and expenses associated with the preparation, due
diligence, administration, syndication and closing of all Loan
Documentation, including, without limitation, (a) the reasonable
legal fees and expenses of counsel to Berkshire, and (b) the
reasonable legal fees and expenses of counsel to the other Lenders
up to $4,000 in the aggregate for such other Lenders (the “Other
Lenders’ Expenses”), regardless of whether or not the Mortgage
Facility is closed; provided however, the aggregate amount of all
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such expenses (excluding any expenses for environmental reports
on the Project Property but including the Other Lenders’ Expenses)
shall not exceed $40,000, unless approved by the Borrower, such
approval not to be unreasonably withheld. The Borrower will also
pay on demand the reasonable third-party expenses of the
Administrative Agent and each Lender in connection with the
enforcement of any Loan Documentation.

Each of the parties shall (i) waive its right to a trial by jury and
(i) submit to New York jurisdiction.
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December 10, 2010

Mary K. McGarvey, Chief Financial Officer

The New York Independent System Operator, Inc.
10 Krey Boulevard

Rensselaer, New York 12144

Re:  $45,000,000 Mortgage Facility for The New York Independent System Operator, Inc.
Ladies and Gentlemen:

This letter sets forth the fees payable by The New York Independent System Operator, Inc.
(“NYISO”) in connection with the up to $45,000,000 mortgage loan facility contemplated to be
provided to NYISO (“Mortgage Facility”) pursuant to the Commitment Letter of even date
herewith (together with the Summary of Terms and Conditions attached thereto, the
“Commitment Letter”) between NYISO and Berkshire Bank (“Berkshire”) regarding the
arrangement and syndication of the Mortgage Facility. Terms defined in the Summary of
Terms and Conditions are used in this letter as therein defined.

The definitive credit agreement for the Mortgage Facility (“Credit Agreement”) will provide
for certain fees payable to the lenders that are parties to the Credit Agreement (the “Lenders”)
in proportion to their respective commitments. As one of the proposed Lenders, Berkshire
will be entitled to its proportionate amount of such fees.

Additionally, there are certain other fees payable by NYISO that are only for the account of
Berkshire. By executing this letter, NYISO agrees to pay to Berkshire, for its own account, the
following fees that shall be nonrefundable when paid:

Arrangement and
Construction Management $50,000.00 payable at closing.

Fee:
Annual Administrative An amount per annum equal to $5,000, with such fee
Fee: payable initially at closing and thereafter on the annual

anniversary date of the closing of the Mortgage Facility
(subject to proration for any partial period).

All of the fees described above in this letter shall be fully earned in accordance with the terms
hereof, shall be nonrefundable for any reason whatsoever, and shall be in addition to the fees set
forth in the definitive documentation for the Mortgage Facility.

1
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NYISO agrees that this letter is for its confidential use only and will not be disclosed by NYISO
to any person other than NYISO’s accountants, attorneys and other advisors, and then only in
connection with the transactions contemplated by the Summary of Terms and Conditions and
on a confidential basis. Additionally, NYISO may make such disclosures of this letter,
including required filings with the applicable regulatory authorities, as are required by law or
judicial process or as may be required or appropriate in response to any summons or subpoena
or in connection with any litigation.

This letter supersedes our fee letter of November 9, 2010 and all prior letters and
understandings relating to the specific matters hereof.

This letter may be executed in counterparts which, taken together, shall constitute an original.
This letter embodies the entire agreement and understanding between the Lenders and the
Borrower with respect to the specific matters set forth herein and supersedes all prior
agreements and understandings related to the subject matter hereof.

Please evidence your acceptance of this letter by signing and returning to the undersigned the
enclosed duplicate original of this letter not later than December 24, 2010.

Very truly yours,
BERKSHIRE BANK

By: W ﬁ-daw M

Name: Richard C. Van Auken
Title: First Vice President

ACCEPTED AND AGREED
as of December3{0, 2010

THE NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.

By: '\’/ .

Name: MaryX. McGarvey
Title:  Chief Financial Officer

Doc # 01-2312309.8
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Accrued Interest on Outstanding Indebtedness



NYISO

STATEMENT OF FINANCIAL CONDITION
ACCRUED INTEREST ON INDEBTEDNESS

Facility

At December 31, 2008:

Interest Rate

Outstanding Principal

Accrued Interest

Replacement Revolver
2004-2006 Budget Facility
2007-2010 Budget Facility
Mortgage and Renovations Loan

Totals

n/a
2.23%
1.83% - 5.73%
5.79% - 5.96%

$ - $ -

$ 12,252,000 $ 23,540
$ 26,700,000 $ 111,543
$ 21,956,497 $ 110,858
$ 60,908,497 $ 245,941
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STATEMENT OF FINANCIAL POSITION

As of September 30, 2010 and 2009

*+*UNAUDITED***
09/30/10 09/30/09
ASSETS:
Current Assets:
Cash and Cash Equivalents $ 61,127,681 | $ 59,127,955
Restricted Cash 415,514,721 391,451,715
Accounts Receivable, net 15,685,923 11,412,230
Prepaid Expenses 7,317,644 7,206,081
Regulatory Asset - current portion - 2,362,743
Other Assets - current portion 650,237 99,766
Total Current Assets: 500,296,206 471,660,490
Long-Term Assets:
Regulatory Assets - noncurrent portion 11,080,399 12,129,891
Property and Equipment, net 54,879,103 52,462,625
Other Noncurrent Assets 18,302,667 18,017,060
TOTAL ASSETS: $ 584,558,375 | $ 554,270,066
LIABILITIES AND NET ASSETS:
Current Liabilities:
Accounts Payable and Accrued Expenses S 21,135,928 | $ 18,217,804
Market Participant prepayments 35,831,609 7,847,464
Market Participant Security Deposits 374,226,396 378,129,928
Short-Term Debt 5,625,000 -
Long-Term Debt - current portion 19,721,957 20,930,853
Working Capital Reserve 46,479,536 46,538,920
Deferred Revenue - current portion 3,647,789 3,396,123
Regulatory Liabilities - current portion 14,945,865 11,374,299
Other Current Liabilities 1,609,617 3,377,984
Total Current Liabilities: 523,223,697 489,813,375
Long-Term Liabilities:
Pension and Postretirement Benefit Liabilities 6,777,080 12,841,372
Regulatory Liabilities - noncurrent portion 3,905,604 2,857,999
Other Noncurrent Liabilities 6,863,685 5,247,054
Long-Term Debt 43,788,309 43,510,266
TOTAL LIABILITIES: $ 584,558,375 | $ 554,270,066
TOTAL NET ASSETS: - -
TOTAL LIABILITIES AND NET ASSETS: $ 584,558,375 | § 554,270,066
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YTD STATEMENT OF ACTIVITIES
FOR THE PERIODS ENDING September 30, 2010 AND 2009

***UNAUDITED***
For the period For the period
ended 9/30/2010 ended 9/30/2009

REVENUES:
Rate Schedule 1 tariff charge $ 110,934,469 | $ 102,354,227
Interconnection studies revenue 2,397,321 2,224,388
SGIG grant revenue 1,689,770 -
EIPC grant revenue 81,880 -
Fees and services 611,586 653,261
Interest income 26,346 42,950

TOTAL REVENUES $ 115,741,372 | $ 105,274,826
OPERATING EXPENSES:
Compensation and related benefits $ 45,024,397 | $ 42,370,862
Professional fees and consultants 21,627,418 21,823,087
Maintenance, software licenses and facility costs 14,083,783 13,052,510
Depreciation and Amortization 12,626,242 12,540,580
Federal Energy Regulatory Commission fees 9,270,191 7,485,315
Telecommunication expenses 2,700,966 2,670,304
Administrative and other expenses 2,773,568 2,334,091
Insurance expense 2,060,715 2,109,299
Training, travel, and meeting expenses 1,082,722 862,844
Interest expense 2,354,816 2,334,545
Northeast Power Coordinating Council fees 215,078 188,982
Change in fair value of interest rate swaps and caps 1,921,476 (2,497.,593)

TOTAL OPERATING EXPENSES 115,741,372 105,274,826

Change in unrestricted net assets $ - $ -
Unrestricted net assets, beginning of year - -
Unrestricted net assets, end of year $ - $ -

—_—
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STATEMENT OF CASH FLOWS

FOR THE PERIOD ENDING September 30, 2010

#**UNAUDITED***

CASH FLOWS FROM OPERATING ACTIVITIES:

Change in net assets

Adjustments to reconcile change in net assets to
net cash provided by operating activities:
Depreciation and amortization
(Gain)/loss on disposition of assets

Change in operating assets and liabilities:
Accounts receivable and prepaid expenses
Decrease in restricted cash
Accounts payable and accrued expenses
Market participant prepayments and security deposits
Working capital reserve
Other assets
Other liabilities

Net cash provided by (used in) operating activities

CASH FLOWS FROM INVESTING ACTIVITIES:

Acquisition of property and equipment
Proceeds on disposition of assets
Net cash provided by (used in) investing activities

CASH FLOWS FROM FINANCING ACTIVITIES:

Net proceeds from revolving credit facilities
Net proceeds from 2010 budget facility
Repayment of 2009 budget facility
Repayment of 2008 budget facility
Repayment of 2007 budget facility
Repayment of 2006 budget facility
Repayment of Mortgage & renovation loans

Net cash provided by (used in) financing activities
NET INCREASE IN CASH AND CASH EQUIVALENTS

Cash and Cash Equivalents, beginning of period
Cash and Cash Equivalents, end of period

12,626,242

(6,023,332)
(44,352,470)
(2,497,521)
43,496,820
(64,108)
(6,557,344)
11,624,800

$ 8,253,087

(10,330,833)

$  (10,330,833)

5,625,000
20,000,000
(4,575,005)
(4,175,001)
(3,750,000)
(2,907,000)
(594,657)

3 9,623,337

$ 7,545,592

53,582,089

61,127,681
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Fnergizing
the
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State

NEW YORK INDEPENDENT SYSTEM OPERATOR



New York Independent System Operator

= Sustaining and enhancing reliability
= Bolstering open and competitive markets

= Planning a smarter, greener, and more efficient grid
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Letter from the Board Chair and President & CEO

2 O O 9was a milestone in the history of the New York Independent System Operator, marking our
first decade of successfully energizing the Empire State.

Since the NYISO began operations in 1999, New York’s competitive marketplace has helped improve
reliability and increase the responsiveness of the power system, providing benefits for all New Yorkers.

These benefits include a decrease in power plant emissions, an increase in renewable resources, and the
development of demand-side management innovations. The markets have provided sustained economic
value to consumers by fostering innovation and expanding customer choice.

While our industry-leading record of innovation and value continued in 2009, the NYISO also faced many
challenges as the economic downturn continued. In response to reduced electricity use, the NYISO cut its
planned spending by $12 million. Prices were similarly affected by decreased demand, as well as reductions
in the cost of fuel. This led to an unprecedented 50% drop in power prices as compared to 2008 - with the
average 20009 price at a level lower than any year in our history.

Whether we are addressing dynamic economic conditions or advancing the evolution of grid operations and
market design, the NYISO’s unique shared governance system provides advantages for managing change.
Combining an independent Board of Directors and actively engaged stakeholder committees, shared
governance has been instrumental in guiding the progress of the past decade.

The NYISO Board is a diverse body whose members feature backgrounds in the electric industry, public
service, finance, academics, information technology, and communications. In 2009, we welcomed two new
Board members: Ave M. Bie, former Chair of the Wisconsin Public Service Commission; and Michael B.
Bemis, who has more than three decades of experience as an executive in the electric utility industry.

The NYISO continued its leadership in market design, grid operations, electricity system planning, and
technological innovation in 2009. In our operation of the bulk electricity grid, we remained intently focused
on the reliable supply of electricity, which sustains the lives and livelihoods of New York State’s families,
businesses, and institutions.

ISO
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Through market design and advanced grid technology, we pioneered the integration of wind energy and new
energy storage technologies. There are now over 1,275 megawatts of wind generation in operation with an
additional 7,000 megawatts proposed for grid connection.

We expanded our quest for new solutions to New York’s energy needs with an initiative to receive Smart Grid
funding from the federal government. The U.S. Department of Energy awarded the NYISO $37.8 million in
federal stimulus funds to support Smart Grid investments in New York. The funds will support grid technology
to enhance the reliability of the bulk electricity system.

Working in collaboration with grid operators and system planners beyond our borders, we began significant
initiatives for broader regional markets and expanded interregional planning.

In addition, we added an important economic component to our long-term system reliability planning process. It
features a first-of-its-kind economic analysis of transmission congestion on New York State’s bulk power system
and the potential costs and benefits of relieving the congestion.

Seeking an independent view of our first decade of operations, in 2009 we commissioned a comprehensive
external study by the Analysis Group. The report, released in April 2010, offered an unbiased, independent
look at our history to date. It found that the NYISO has succeeded in operating the electric grid reliably and

has developed the best market design in the nation. It noted that New York’s competitive wholesale electricity
markets have helped to create demand response programs and increase generation and transmission in the
right locations - paid for by developers, not ratepayers. It highlighted the role of markets in fostering the growth
of renewable resource and reducing emissions.

The Analysis Group report also noted that, like any organization, there are areas in which we can improve,
including working to enhance transparency and sharpen our focus on consumer interests.

Building on our ten-year record of progress, we are committed to making the grid smarter, greener, and more
efficient. We are proud that others recognize our record of excellence. In the past decade, more than 1,000
representatives from over 50 nations have visited us to learn about competitive power markets and reliable
operation of the grid.

With a renewed commitment to excellence in the performance of our vital roles and the enthusiastic pursuit of
new challenges and opportunities, we are confident about building on our record of success and lighting the
way to New York’s bright energy future.

Karen Antion Stephen G. Whitley
Chair, Board of Directors President & CEO



20009 In Brief

The economic recession and the disruption of the financial markets resulting from the credit crisis
significantly impacted the electric system in 2009. Across the nation, demand for electricity dropped
4.2 percent, the biggest single-year decline in sixty years.

In New York State, we experienced a nearly identical drop in power demand - a 4.1 percent decline.

Anticipating reduced revenues as a result of lower electricity use, the NYISO initiated cost-cutting and
budget revision to cut planned spending by $12 million in 2009.

In the midst of this historic economic downturn, the NYISO continued to achieve its objectives and
enhance the ways in which it serves to energize the Empire State.

In 2009, the NYISO pioneered power market innovations, especially with regard to renewable
resources. We implemented a state-of-the-art wind forecasting system and became the first grid
operator to integrate wind-generated electricity into economic dispatch. A windpower milestone was
achieved in February 2009, as the combined total output of all wind plants in New York reached
1,000 megawatts for the first time. The capacity of New York’s windpower generation totaled 1,275
megawatts in 2009, with proposed projects offering the potential of another 7,000 megawatts.

The NYISO achieved another market first in the area of energy storage, creating the first regulation-
only energy storage product in any ISO/RTO market environment. In November 2009, Beacon Power
broke ground for its Stephentown, N.Y. flywheel energy storage plant. When completed in 2012, the
20 MW project is expected to become the nation’s first full-scale flywheel system to provide grid
regulation services.

In 2009, the NYISO conducted a first-of-its-kind economic analysis of transmission congestion on the
New York State bulk power system and the potential costs and benefits of relieving congestion.

On December 1, 2009, the NYISO marked its 10-year anniversary. The Federal Energy Regulatory
Commission (FERC) authorized the creation of the NYISO in 1998. By November 1999, New York
State’s competitive wholesale electricity markets were opened to suppliers and consumers of
electricity as NYISO began managing the bulk electricity grid. The formal transfer of the

New York Power Pool’s responsibilities to the newly created NYISO took place on December 1, 1999.
NYISO has launched an enhanced version of its Web site (www.nyiso.com) in recognition of its first
decade of operation.
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combined total output
of all wind plants in
New York reached
1,000 megawatts for the
forst time.
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Mission and Key Roles

The Mission of the New York Independent System Operator, in collaboration with its stakeholders, is to
serve the public interest by:

= Maintaining and enhancing regional reliability
=  Promoting and operating fair and competitive wholesale electricity markets
= Planning the power system for the future

= Providing objective and independent technical information on energy issues

At the onset of operations in 1999, the NYISO’s focus centered on the reliability of the bulk electricity grid
and the development and administration of open, efficient wholesale electricity markets. Over the years,
as the NYISO increased its ability to anticipate emerging energy needs, long-term system and resource
planning emerged as a complementary role. Likewise, the NYISO’s extensive information technology
resources are an integral element in performing its mission and this technological expertise is increasingly
being leveraged to address the energy needs of the Empire State.

Oversight & Governance

The NYISO is overseen by government regulators - the Federal Energy Regulatory Commission and the
New York State Public Service Commission - as well as electric system reliability regulators. These include
the North American Electric Reliability Corporation (NERC), Northeast Power Coordinating Council (NPCC),
and the New York State Reliability Council (NYSRC).

Shared governance, including an independent Board of Directors and stakeholder committees, has been
key to the successful operation of the NYISO. Stakeholder committees are comprised of representatives of
market sectors that include transmission owners, generation owners, other suppliers, end-use consumers,
public power, and environmental parties. Since the inception of the NYISO, the overwhelming majority of
the tariff revisions filed with the FERC have been developed through consensus among NYISO stakeholders
about new market rules, system operations and planning procedures.

The shared governance process has been lauded for creating an environment that enables diverse points
of view to be represented and complex issues to be fully vetted. The value of shared governance was noted
by FERC in a 2008 order that stated, “The Commission commends NYISO and the stakeholders for working
together to resolve many issues ...” Diverse input and extensive participation takes advantage of a wide
array of expertise and experience to produce the best possible design changes.






ENERGIZING THE EMPIRE STATE | 2009 Annual Report  pg. 11

Reliability

Reliable management of New York’s bulk electricity grid, consisting of hundreds of generating units and
thousands of miles of high-voltage transmission lines, requires constant balancing of the electricity supply
to meet consumer needs, on a moment-by-moment basis, 24 hours a day, 365 days a year. The constant
vigilance required for reliable power system operation is at the core of the NYISO’s responsibilities.

In the NYISO’s ten years of operation, we have met New York’s power needs - sustaining the electric pulse
of modern life - by reliably managing the bulk electricity grid.

In 2009, we continued to sustain and enhance reliability.

The resources available to meet summer peak demand increased to a surplus of over 900 megawatts in
20009. In the past decade, encouraged by the competitive marketplace, more than 7,600 megawatts of
new generation was added, with 80 percent sited where demand for power is greatest (New York City,
Long Island and the Hudson Valley).

Nearly 1,300 megawatts of transmission capability has been added to bring more power to the downstate
region from out of state. 2009 saw the activation of the Linden VFT, a transmission facility that runs from
Linden, NJ to Staten Island. The Linden project will transport 300 megawatts - enough electricity to power
a quarter-million homes. It is the third major transmission project built to serve the metropolitan New York
region since the creation of the NYISO a decade ago.

NYISO President & CEO Stephen G. Whitley helps to mark the inauguration of the Linden VFT project in
December 2009.



Markets

When the federal and state governments opened access to the grid and restructured the electricity
industry, the NYISO was assigned the task of designing, implementing and monitoring wholesale electricity
markets. In collaboration with an extensive array of stakeholders, the NYISO has continued to evolve grid
operations and market design to a level of sophistication few imagined possible a decade ago.

The State of the Markets Report issued in 2009 by the NYISO’s Independent Market Advisor stated, “The
NYISO markets are at the forefront of market design and have been a model for market development in
other areas.”

The number of participants in New York’s wholesale electricity markets has tripled - from 120 in 2000 to
approximately 400 in 2009. The value of transactions in the NYISO markets has grown to more than $75
billion. Demand response programs, providing incentives for energy conservation during peak periods,
were created and have flourished. They now total over 2,300 megawatts, an amount equal to four medium-
sized power plants.

Market prices reached historic lows in 2009 - 50 percent lower than in 2008 -- driven by lower electricity
use and drops in the prices of natural gas (one of New York’s chief generating fuels). Discounting
fluctuations in the cost of fuel used to generate electricity, wholesale electricity costs dropped by 18
percent, representing a $2.2 billion savings on a current annual basis.

In the market environment, power producers have invested heavily in new generation and upgrades to
existing facilities. Consumers have benefited through prices that are lower than they might have been
otherwise. Environmental quality has been enhanced by the addition of more emission-free, renewable
power resources and enhanced power plant efficiencies that have contributed to reduced emission rates.

For example, the system-wide heat rate of fossil-fueled power plants improved by 21 percent. Power plant
emission rates, measured in tons per year for sulfur dioxide, nitrogen oxides, and carbon dioxide, have
dropped by double digits since 2000.

NYISO markets continued to evolve in 2009 as innovations made New York the first to integrate wind in
economic dispatch and adopt pioneering design to enable new energy storage technologies to provide
regulation-only service.
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Planning

The supply of power and the demand for
electricity are constantly changing. New power
plants and transmission facilities are brought
on line and older ones retired as energy
technology advances. Consumer patterns of
power use ebb and flow as the weather, the
economy, and technology change. It is the
NYISO’s responsibility to anticipate and prepare
for the impact of such changes on the reliable
operation of the grid and the efficient operation
of the markets. The unbiased, authoritative
analyses, evaluations, and forecasts produced
by the NYISO assist electricity consumers, power
producers, energy service providers, regulators,
and policy makers as they plan for the future.

In 2009, NYISO’s multi-analyses Comprehensive
Planning Process reported that the resources
available to meet electricity needs are expected
to exceed demand through the next decade.

NYISO planners coordinate with Market
Participants, State and regjonal planning
agencies and other key stakeholders on

vital planning issues. With these partners,

we complete studies and analyze reliability,
operations, and market impacts of a broad range
of energy-related federal and state level policy
goals, including environmental, fuel diversity,
energy efficiency, and renewables integration.

In January 2010, the NYISO issued a first-of-
its-kind economic analysis of transmission
congestion on the New York state bulk power
system and the potential costs and benefits
of relieving congestion. Called the Congestion
Assessment and Resource Integration Study
(CARIS), it is part of the NYISO’s expanded
comprehensive system planning process.




The study, developed with extensive stakeholder
input, identified the three most congested parts
of the New York bulk power system based upon
historic data as well as estimates of future
congestion. Transmission congestion results
from physical limits on how much power high-
voltage lines can reliably carry. Solutions may
include building or upgrading transmission,
building a less expensive power source in
closer proximity to an area needing supplies,

or reducing the demand for power in the
downstream region.

In recent years, we have fostered expanded
planning with other ISOs (Independent
System Operators) and Regional Transmission
Organizations (RTOs) to facilitate development
of broader regional markets, interregional
transmission analysis, and compatible Smart
Grid design.

We hosted a symposium in 2009 featuring
FERC Chairman Jon Wellinghoff as keynote
speaker. Entitled “Foundation to the Future:
Infrastructure, Innovation and Investment,” the
event was well attended by a diverse array of
energy industry leaders and policy makers.

In 2009, we issued an array of publications on
energy issues, including planning reports, white
papers, conference presentations, and other
informative materials. Central to these is the
NYISO’s annual publication of Power Trends,
which looks at the forces and factors affecting
New York State’s energy future.

In December 2009, the New York State Energy
Planning Board approved and the Governor
accepted the 2009 State Energy Plan. The
first plan adopted since 2002, it establishes

a framework of policy objectives and strategic
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recommendations to be implemented over a
ten-year horizon in order to maintain reliable,
affordable, and sustainable energy for

New Yorkers. The NYISO contributed extensively
to the research and analysis of data presented
in the plan. The document states that the
NYISO “has been generous in its support of the
modeling efforts and has assisted the planning
agency staff in data collection, modeling, and
analysis.” To govern future state energy planning,
a new law was signed by the Governor in 2009.
That new law added the NYISO as a non-voting
member to the State Energy Planning Board.

The NYISO continued its exploration of the
potential synergies between plug-in hybrid electric
vehicles (PHEVs) and wind energy. PHEVs offer
the promise of significant environmental and
economic benefits, and could work in tandem with
wind energy. Windpower projects tend to produce
more electricity in the early morning hours, a
period when current demand for electricity is
relatively low. In 2009, a NYISO assessment
found that, in general, the production profile of
wind resources in New York correlates very well
with off-peak charging of PHEVs, creating the
potential for a synergy between wind generation
and transportation energy needs. PHEV prospects
have been enhanced by public policy initiatives
encouraging electric-drive vehicles, including new
programs proposed by President Barack Obama
to support PHEV development and deployment.
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Technology

Improving and advancing technologies has always been a cornerstone of NYISO activities. Our
investments in information technology continue to provide a solid foundation for progress.

While references to “Smart Grid” have now grown commonplace, the NYISO has been working to make
the grid smarter since we were created a decade ago. Staying ahead of the technology curve continues
to pay dividends. NYISO information technology features architectures and platforms that rival the best
in the nation, resulting in significant efficiencies for the competitive wholesale electricity markets and
benefits to those consumers and suppliers participating in the marketplace.

In 2009, the NYISO was awarded $37.8 million by the U.S. Department of Energy to support investments
in grid technology that will enhance the reliability of the bulk electricity grid in New York and provide the
foundation for further development of Smart Grid infrastructure in New York State. The federal funds,
provided under the Smart Grid Investment Grant (SGIG) program, will support a $75.7 million project
creating a statewide Phasor Measurement Network and installing capacitor banks in various locations
throughout the state.

In 2009, the NYISO successfully completed all planned software deployment projects, including
Transmission Congestion Contract (TCC) Auction Automation, Credit Management System for Virtual
Transactions and Credit Policy Enhancements, Wind Resource Management Software, Regulation-Only
Energy Storage, Trading Hubs, and an enhancement of the NYISO website.

NYISO information technology initiatives not only serve the evolution of grid operation and market design;
they also produce efficiencies in the operation of the NYISO. Our data center “virtualization” project,
which reduced the number of servers by half, realized savings of $18.7 million through the end of 2009.

In 2009, NYISO IT systems also passed rigorous cyber-security tests. The NERC Critical Infrastructure
Protection (CIP) audit was performed by a multi-authority external team. NYISO protection policies,
procedures, and practices drew high marks from participating auditors from FERC, NERC, and the NPCC.
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The NYISO - A Ten-Year Review

“In many respects, NYISO stands as a model of a well-functioning electric market that relies extensively
on competitive markets to provide benefits to the state’s electricity consumers.”

Seeking an independent review of our first decade, the NYISO commissioned a study by Dr. Susan F. Tier-
ney, managing principal of The Analysis Group. Dr. Tierney was formerly an assistant secretary of policy at
the U.S. Department of Energy, a commissioner on the Massachusetts Department of Public Utilities, and
co-chair of President Obama’s Transition Team for the U. S. Department of Energy. In preparing the report,
Dr. Tierney reviewed historic documents, researched market data, and interviewed numerous stakeholders.

The report finds that the NYISO has succeeded in operating the electric grid reliably and has excelled in
the design of wholesale electricity markets. It notes that New York’s competitive marketplace for electricity
has helped to add system resources where they are needed the most. Likewise, the report cites the value
of markets in cultivating the growth of renewable resources and encouraging efficiencies in generation that
have contributed to reductions in power plant emissions.

The report also notes that, like any organization, there are areas in which the NYISO can improve. Among
those areas are “seams” issues with neighboring grids that hamper regional efficiency. To address this
concern, we are vigorously developing broader regional markets and enhancing interregional planning. In
addition, the report recommends that the NYISO work to further enhance transparency and sharpen the
focus on consumer interests.

The NYISO is committed to a mindset of excellence in execution and continuous improvement. The ten-
year review conducted by The Analysis Group offers guidance to our efforts to build an increased focus on
transparency and consumer interests. We are also dedicated to sustaining and enhancing reliability and
reducing seams to improve market efficiency, to serve the best interests of the Empire State.

Markets Grow — More than 100 Power Alert Warns of Generation
NY’s Electric Industry is Market Participants sign up in first Gap - NYISO Power Alert report
Restructured — NYISO start-up year of NY marketplace for wholesale brings attention to potential power

authorized by FERC. NY Power Pool electricity. Transactions total $5.2 “generation gap” in downstate NY.
members transfer operation of New billion. 2 O O O
York Control Area to NYISO on

December 1.

A New Way to Plan - First NYISO Heat Waves Produce Record Peak - Studies Cite NYISO S
Reliability Needs Assessment (RNA) Power demands due to.summer heat waves Independent Market Ac
completed in December, a milestone set record_ pee_\ks three times over a three State of the Market Re
in the Comprehensive Reliability Plan- week period in July and AUQUSt_'_ 1SO, which called New
ning Process for NY’s electric system. Demand response helps to stabilize 2 O O 6 '

“the most complete and

power use, saving the peak by 1,000 MW markets in the U.S.”

during record-breaking demand of

August 2, 2006.
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Excerpts of The Analysis Group’s: The New York Independent System Operator: A Ten-Year Review follow:

Reliability: “Commenters consistently viewed the NYISO as doing an excellent job in its role as grid opera-
tor. There is a reservoir of confidence that NYISO is performing well in this regard, with a strong staff and
ethic of excellence in operations ... Not only has the system operated well, but New York’s system has
produced reliability relatively economically.”

Markets: “Thousands of megawatts of generating and demand-response capacity have been introduced in
New York (over the past decade) without relying on consumers’ rates to underwrite investment.”

Governance: “As compared to the pre-NYISO years when eight transmission utilities exercised near-exclu-
sive control over the New York Power Pool, over 350 Market Participants are now involved in shaping poli-
cies and protocols of the NYISO, and in providing services that support the provision of efficient, reliable
and clean electric service.”

Electricity Prices: “Many things not directly related to the NYISO’s performance - such as increases in
natural gas prices since 2000 and the high cost of doing business in New York State - have contributed
substantially to electricity price increases in the state. These factors more than offset the power produc-
tion efficiencies that occurred over course of the decade under electric industry restructuring and the
NYISO’s administration of wholesale markets.”

Environment and Energy: “In the past decade, New York’s electric industry has stimulated significant
investment in new renewable power projects (such as wind turbines) and low-emitting natural gas plants,
and caused strong interest in demand response. Together these have helped diversify the state’s energy
mix and lower the air emissions that contribute to acid rain, smog and global warming.”

Demand Response Arrives — The 2003 Blackout — SMD2 Approved -

NYISO successfully implements In August, a blackout originating in FERC approved NYISO’s Standard

Emergency Demand Response Ohio, affects 50 million people in the Market Design 2 (SMD2) project. This

Program (EDRP), which reduced U.S. and Canada. NYISO and others milestone enables the integration of

demand by 400 MW during 2002 acted to restore electric service expedi- the Real-Time and Day-Ahead pricing 2004

consecutive record consumption days. tiously, with some parts of the state more efficiently with new software.

uccess —In July,
visor issues
ort: New York
York’s markets
efficient set of

experiencing only momentary losses.
Restoration completed statewide in
less than 30 hours.

Innovations Yield Savings -
First phase of multi-year IT
“virtualization” reduced servers

Wind Power Milestones — On
February 19, 2009, output of wind

& projects totaled 1,000 MW for first
and cut costs. Use of “Lean Six time. In May, FERC approved NYI1SO
Sigma” methodology streamlined the 2 0 08 proposal to become the first grid
Thunderstorm Alert billing process, operator to integrate wind resources
among other process improvements. with economic dispatch of electricity.
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Looking Ahead

Building on a decade of progress, we are working to enhance the wholesale electricity markets, bulk
electricity grid, information technologies, and planning processes serving the electricity consumers of the
Empire State.

NYISO initiatives include the interrelated objectives of a smarter grid, broader regional markets, wider
interregional planning, and further progress in cultivating cleaner and greener resources.

Smart Grid

The Smart Grid encompasses comprehensive view of transmission, distribution and the “smart home” in
which advanced metering and real-time price signals will help consumers be better informed about the
amount and cost of the electricity they are using. Timely, accurate information can empower consumers to
make informed decisions about their energy choices.

The bulk electricity grid already incorporates “smart” features. As grid operator, the NYISO has been
consistently applying state-of-the-art technology to the management of the high-voltage transmission
system and wholesale power markets. Both the grid and the marketplace will continue to become “smarter’
by incorporating progressive generations of advancements. The use of digital information will greatly
enhance the ability to monitor and control the transmission grid, and Smart Grid features will help minimize
transmission and transformer losses, and enhance regional reliability.

4

Working with the owners of New York’s transmission facilities, the NYISO is leveraging the investment of
federal stimulus funds by the U.S. Department of Energy (DOE) to help provide the foundation for further
development of Smart Grid infrastructure in New York State.

As Smart Grid is developed across North America, the ability of various technologies to work together is vital.
Developing standards and protocols is an area where ISOs and RTOs play a leadership role. Cooperative
efforts among grid operators and organized markets will provide uniform standards that provide fertile
ground for deploying Smart Grid technology.

Broader Regional Markets

Making the grid smarter on a regional and interregional basis is linked to the NYISO’s efforts to develop
broader regional markets which will extend and expand the benefits of competition. The NYISO is leading
the effort to expand regional markets with neighboring control areas to address limitations that currently
exist in the areas where our markets and systems connect. The objective is seamless trading of electricity
with neighboring regional transmission operators through interregional transaction coordination and market-
based congestion management. The success of these efforts can expand opportunities for stakeholders,
consumers and businesses in New York State and the region.

In 2009, the NYISO, in conjunction with grid operators serving the Mid-Atlantic, Midwest and New England
regions of the U.S. and the Canadian province of Ontario, developed a series of “broader regional markets”
initiatives for submission to the FERC. The proposals address ways to improve coordination of power
transactions between regional grid operators. Enhancing the flow of power among the grid operators will
expand the benefits of markets to consumers throughout the region. Preliminary analysis of the benefits of
the proposals estimates regional annual savings of at least $368 million. Estimated savings associated with
New York are $211 million a year.

ISO
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Broader Interregional Planning

Expanded interregional planning means sharing information about emerging energy needs and working
together to develop solutions. The NYISO is already involved in coordinated interregional planning within
regional reliability organizations. It is actively developing broader coordination and collaboration to serve the
common interest of consumers, grid operators, and electricity planning authorities.

In 2009, the NYISO helped lead the formation of a wide-ranging group of electric planning authorities.
Called the Eastern Interconnection Planning Collaborative (EIPC), its 24 members are responsible for
planning power systems from the Rocky Mountains to the Atlantic Ocean and from the Canadian Northeast
to the Gulf of Mexico. The EIPC will benefit stakeholders by providing modeling and analysis concerning the
entire Eastern Interconnection, identifying potential opportunities between members’ systems, providing
coordinated analysis of scenarios to policymakers and stakeholders, and developing potential transmission
and expansion options and cost estimates to inform their decisions.

In October 2009, NYISO President and CEO Stephen G. Whitley was selected to chair the Executive
Committee of the EIPC.

EIPC efforts have been recognized by federal energy authorities. In December 2009, the DOE announced
that the EIPC and state groups from throughout the Eastern Interconnection would share in federal stimulus
funds to support the transmission planning process. Key to the EIPC proposal is the development of an open
and transparent stakeholder process. The EIPC was awarded $16 million in federal stimulus funding. The
DOE also awarded $14 million to the Eastern Interconnection States’ Planning Council to assist the states

in developing a consensus process to identify renewable resources and other policy options as part of this
pioneering interregional planning effort.

Greening the Grid

The NYISO markets will continue to develop in a way that values and encourages sustainable growth. We will
continue planning for transmission enhancements and advancing the grid integration of renewable resources
and energy storage technologies.

Advancements in market design have helped New York State assume a leadership role in green power and
advanced energy technology. In 2009, the NYISO became the first grid operator to integrate wind into its
economic dispatch function, which balances the reliability requirements of the power system with the use of
the least costly power available.

We pioneered the integration of energy storage resources, such as flywheels and batteries, into our
regulation market. Regulation helps balance electrical supply and demand on the grid. Energy storage
devices offer complimentary technologies to the integration of renewable resources such as wind power.
Flywheel and battery system devices store electricity as kinetic or chemical energy to provide power to the
system when it is needed. In addition, we enhanced integration of other renewable resources, such as landfill
gas/methane power projects.
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Conclusion

Working in close collaboration with stakeholders, policy makers and regulators over the past ten years, the
NYISO has achieved great progress. We are committed to sustaining and enhancing our value to New York
ratepayers, and we remain focused on continuous improvement in the conduct of our duties.

In 2010 and beyond, the NYISO will reinforce its commitment to reliable operation of the grid, competitive
markets and making the grid smarter, greener, and more efficient.

The NYISO has contributed significantly to making the Empire State a leader in grid operations, market
design, system planning, and energy technology. As we look to the future, we will strengthen the
transparency of our operations, refine our focus on consumer interests, and further enhance the efficiency
of the markets we are entrusted to administer.

We look forward to continuing to energize the Empire State.



2009 Board of Directors

Karen Antion, Board Chair
President of Karen Antion Consulting, LLC and former Senior IT Executive at Oracle Corporation and the
Port Authority of New York and New Jersey.

Michael B. Bemis

Former President of Exelon Power and President of Energy Delivery for the Exelon Corporation.

Ave M. Bie
Partner in the law firm of Quarles & Brady and former Chair of the Wisconsin Public Service
Commission.

Alfred F. Boschulte
President of AFB Consulting, specializing in strategic planning and operating margin improvements for
telecommunications firms.

Robert A. Hiney
Former Executive Vice President for Power Generation of the New York Power Authority (NYPA).
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Erland E. Kailbourne
Chairman of the Board of Financial Institutions, Inc. and its subsidiary Five Star Bank.
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President and CEO of Energy Market Solutions, Inc. and former President and CEO of DPL Inc., a regional
energy and utility company.

Thomas F. Ryan, Jr.
Former President and COO of the American Stock Exchange.

Richard E. Schuler
Professor Emeritus of Economics and Civil /Environmental Engineering at Cornell University and former
New York State Public Service Commissioner and Deputy Chairman.

Stephen G. Whitley
President and CEO of the New York Independent System Operator.

pg. 25



2009 Corporate Officers

Stephen Whitley, President and CEO

Wayne Bailey, Vice President, Enterprise Services and Chief Compliance Officer
Henry Chao,Vice President, System and Resource Planning

Richard Dewey, Vice President and Chief Information Officer

Diane Egan, Corporate Secretary and Board Secretary

Robert Fernandez, General Counsel

Rick Gonzales, Vice President, Operations

Mary McGarvey, Vice President and Chief Financial Officer
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2009 Governance Committee Leadership

Management Committee

Bill Palazzo - Chair
(New York Power Authority)

Glen McCartney - Vice Chair,
(Constellation)

Business Issues Committee

Stuart Nachmias - Chair
(Con Edison)

Glen Haake - Vice Chair
(Dynegy)

Operating Committee

Ted Pappas - Chair
(Long Island Power Authority)

John Marczewski - Vice Chair
(EIG)

The NYISO'’s shared governance system involves representatives from market sectors that include Public
Power & Environmental Parties, End-Use Consumers, Transmission Owners, Generation Owners, and Other
Suppliers. The governance structure includes three standing committees — the Management Committee,
the Business Issues Committee, and the Operating Committee. Each committee oversees its own set of
working groups and/or subcommittees.
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I certify that:

1. T have reviewed this report of the NYISO for the year ended December 31, 2009;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material
fact necessary to make the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in
all material respects the financial condition, results of operations and cash flows of the NYISO as of, and for, the periods
presented in this report;

4. The NYISO’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for NYISO and have:

a.  Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information relating to the NYISO is made known to us by others within
the NYISO, particularly during the period in which this report is being prepared;

b.  Designed such internal control over financial reporting, or caused such internal control over financial reporting to be
designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

c.  Evaluated the effectiveness of the NYISO’s disclosure controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by
this report based on such evaluation; and

d.  Disclosed in this report any change in the NYISO’s internal control over financial reporting that occurred during
the NYISO’s most recent fiscal quarter (the NYISO’s fourth fiscal quarter in the case of an annual report) that has
materially affected, or is reasonably likely to materially affect, the NYISO’s internal control over financial reporting; and

5. The NYISO’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the NYISO’s auditors and the audit committee of NYISO’s board of directors (or persons performing
the equivalent functions):

a.  All significant deficiencies and material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the NYISO’s ability to record, process, summarize and report
financial information; and

b.  Any fraud, whether or not material, that involves management or other employees who have a significant role in the
NYISO’s internal control over financial reporting,

Disclosure Controls and Procedures

Under the supervision and with the participation of our management, including the Chief Executive Officer and the Chief Financial
Officer, we have evaluated the effectiveness of the design and operation of our disclosure controls and procedures as of December
31, 2009. The reporting process is designed to ensure that information required to be disclosed by the NYISO is recorded,
processed, summarized and reported within the appropriate time periods. Based on that evaluation, we have concluded that the
NYISO disclosure controls and procedures are functioning effectively to provide reasonable assurance that the NYISO can meet its
disclosure obligations.

Management’s Report of Internal Control over Financial Reporting

We have evaluated any change in our internal control over financial reporting that occurred during the fourth quarter of 2009, and
have concluded that there was no change during the fourth quarter of 2009 that has materially affected, or is reasonably likely to
materially affect, our internal control over financial reporting.

Date: March 17, 2010

Stephen G. Whitley Mary McGarvey
President & Chief Executive Officer Vice President & Chief Financial Officer

ISO
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KPMG LLP
515 Broadway
Albany, NY 12207

INDEPENDENT AUDITORS’ REPORT

The Board of Directors
New York Independent System Operator, Inc.:

We have audited the accompanying statements of financial position of New York Independent System
Operator, Inc. (NYISO or the Company) as of December 31, 2009 and 2008, and the related statements
of activities and statements of cash flows for the years then ended. These financial statements are the
responsibility of NYISO’s management. Our responsibility is to express an opinion on these financial
statements based on our audits.

We conducted our audits in accordance with auditing standards generally accepted in the United States
of America. Those standards require that we plan and perform the audit to obtain reasonable assurance
about whether the financial statements are free of material misstatement. An audit includes consideration
of internal control over financial reporting as a basis for designing audit procedures that are appropriate in
the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the NYISO’s
internal control over financial reporting, Accordingly, we express no such opinion. An audit also includes
examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements. An
audit also includes assessing the accounting principles used and significant estimates made by management, as
well as evaluating the overall financial statement presentation. We believe that our audits provide a reasonable

basis for our opinion.

In our opinion, the financial statements present fairly, in all material respects, the financial position of NYISO
as of December 31, 2009 and 2008, and the results of its operations and its cash flows for the years then

ended in conformity with U.S. generally accepted accounting principles.

As discussed in note 1 to the financial statements, effective January 1, 2008, NYISO adopted the Financial
Accounting Standards Board’s (FASB) Accounting Standards Codification (ASC) 820, Fair VValue Measurements,

related to the fair value measurements of financial assets and financial liabilities.

KPMe P

March 17, 2010

KPMG LLP, a U.S. limited liability partnership, is the U.S.
member firm of KPMG International, a Swiss cooperative.
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STATEMENTS OF FINANCIAL POSITION
DECEMBER 31, 2009 AND 2008

Assets

Current assets:
Cash and cash equivalents
Restricted cash
Accounts receivable — net (note 2)
Prepaid expenses
Regulatory assets — current portion (note 3)
Other current assets
Total current assets
Noncurrent assets:
Regulatory assets (note 3)
Property and equipment — net (note 4)
Other noncurrent assets
Total noncurrent assets
Total
Liabilities
Current liabilities:
Accounts payable and accrued expenses
Market participant prepayments
Market participant security deposits
Long-term debt — current portion (note 6)
Working capital reserve (note 10)
Deferred revenue (note 11)
Regulatory liabilities — current portion (note 12)
Other current liabilities
Total current liabilities
Noncurrent liabilities:
Accrued pension liability (note 8)
Accrued postretirement liability (note 8)
Regulatory liabilities (note 12)
Other noncurrent liabilities (notes 7 and 8)
Long-term debt (note 6)
Total noncurrent liabilities
Commitments and contingencies (note 13)
Total liabilities
Unrestricted net assets

Total liabilities and net assets

See accompanying notes to financial statements.
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2009 2008
53,582,089 56,529,694
371,162,251 285,476,866
12,799,522 16,206,343
4,180,713 6,051,561
5,469,179 —
580,800 3,166
447,774,554 364,267,630
10,555,399 11,604,891
57,174,512 55,991,406
6,870,581 13,760,670
74,600,492 81,356,967
522,375,046 445,624,597
23,633,450 16,331,310
24,982,564 15,238,741
341,578,621 263,728,426
21,342,581 19,696,570
46,543,644 48,941,193
3,243,681 4,556,769
1,074,704 10,281,089
3,996,295 1,589,811
466,395,540 380,363,909
4,084,576 6,506,665
5,900,528 5,616,569
3,905,605 2,857,999
3,919,451 9,067,528
38,169,346 41,211,927
55,979,506 65,260,688
522,375,046 445,624,597
522,375,046 445,624,597
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STATEMENTS OF ACTIVITIES
YEARS ENDED DECEMBER 31, 2009 AND 2008

2009 2008
Revenues:

Rate Schedule 1 tariff charge $ 135,410,542 140,644,871
Interconnection studies revenue 2,928,825 1,807,610
Fees and services 883,788 749,849
Interest income 49,863 1,488,580

Total revenues 139,273,018 144,690,910

Operating expenses:

Compensation and related benefits (note 8) 57,429,618 53,124,882
Professional fees and consultants 26,742,719 29,396,356
Maintenance, software licenses and facility costs 17,993,618 15,461,573
Depreciation and amortization 16,712,438 16,803,549
Federal Energy Regulatory Commission fees 9,980,421 8,854,182
Telecommunication expenses 3,531,688 3,981,689
Administrative and other expenses 3,148,969 2,753,913
Interest expense 3,131,547 3,568,235
Insurance expense 2,801,008 2,860,053
Training, travel, and meeting expenses 1,256,716 1,975,850
Northeast Power Coordinating Council fees 251,976 161,929
Change in fair value of interest rate swaps and caps (3,707,700) 5,748,699

Total operating expenses 139,273,018 144,690,910

Change in unrestricted net assets — —

Unrestricted net assets, beginning of year — —

Unrestricted net assets, end of year $ — —

See accompanying notes to financial statements.



STATEMENTS OF CASH FLOWS
YEARS ENDED DECEMBER 31, 2009 AND 2008

2009 2008
Cash flows from operating activities:
Net results of activities $ — —
Adjustments to reconcile net results of activities to net cash provided by
operating activities
Depreciation and amortization 16,712,438 16,803,549
Loss on disposal of fixed asset — 35,242
Change in operating assets and liabilities:
Decrease (increase) in accounts receivable and prepaid expenses 5,277,669 (4,252,578)
Increase in restricted cash (85,685,385) (8,463,962)
Increase in regulatory assets (4,419,687) (2,769,915)
Decrease in other assets 6,312,455 2,100,716
Increase in accounts payable and accrued expenses 3,013,317 2,725,298
Increase (decrease) in market participant prepayments 9,743,823 (46,426,604)
Increase in market participant security deposits 77,850,195 53,716,400
Decrease in working capital reserve (2,397,549) (2,997,679)
(Decrease) increase in regulatory liabilities (8,158,779) 4,926,098
(Decrease) increase in deferred revenue and other liabilities (6,192,811) 10,320,450
Net cash provided by operating activities 12,055,686 25,717,015
Cash flows from investing activities:
Acquisition of property and equipment (including capitalized interest) (13,606,721) (17,088,126)
Proceeds from sale of assets — 9,000
Net cash used in investing activities (13,606,721) (17,079,126)
Cash flows from financing activities:
Proceeds from 2007 — 2010 budget facility loan 18,300,000 16,700,000
Repayment of mortgage and renovations loan (753,903) (311,642)
Repayment of 2004 — 2006 budget facility loan (8,376,000) (18,876,000)
Repayment of 2007 — 2010 budget facility loan (10,566,667) (5,000,000)
Net cash used in financing activities (1,396,570) (7,487,642)
Net (decrease) increase in cash and cash equivalents (2,947,605) 1,150,247
Cash and cash equivalents — beginning of year 56,529,694 55,379,447
Cash and cash equivalents — end of year $ 53,582,089 56,529,694

Supplemental disclosure of cash flow:
Information — cash paid during the year for interest net of
capitalized interest $ 2,948,240 3,354,557
Noncash investing activities:
Property and equipment additions which were accrued but not paid $ 4,820,759 531,936
Property and equipment additions previously accrued which were paid 531,936 1,448,615

See accompanying notes to financial statements.
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NOTES TO FINANCIAL STATEMENTS

)

Summary of Significant Accounting Policies

(a)

®)

(c)

(d)

Business Description

The New York Independent System Operator, Inc. (NYISO) was formed in April 1997 and commenced operations
on December 1, 1999. NYISO is incorporated in the state of New York as a not-for-profit organization. NYISO
assumed the responsibilities of its predecessor, the New York Power Pool (NYPP), which had coordinated the reli-
ability of New York State’s electric power grid for more than 30 years. Formed as a result of Federal Energy Regula-
tory Commission (FERC) policies, NYISO monitors a network of 10,892 miles of high-voltage transmission lines
and serves approximately 400 market participants.

NYISO’s mission, in collaboration with its stakeholders, is to serve the public interest by maintaining and enhanc-
ing the reliable, safe, and efficient operation of the New York State transmission system and promoting and oper-
ating a fair and competitive wholesale market for electricity in New York State while providing quality customer
service. NYISO facilitates fair and open competition in the wholesale power market and creates an electricity
commodity market in which power is purchased and sold on the basis of competitive bidding. NYISO utilizes a
bid process for electricity and transmission usage, which enables New York State’s utilities and other market partici-
pants to offer electricity at competitive prices, rather than regulated rates. Billing invoices are issued to each market
participant by NYISO each month to settle transactions occurring in the previous month.

NYISO is governed by an independent board of directors, as well as a committee structure consisting of market
participant representatives. In addition to FERC oversight, NYISO is also subject to regulation in certain aspects
by the New York State Department of Public Service.

Basis of Accounting

The accompanying financial statements have been prepared on an accrual basis of accounting in accordance with
U.S. generally accepted accounting principles.

Regulation

NYISO’s financial statements are prepared in accordance with generally accepted accounting principles for rate-
regulated entities, FASB ASC Topic 980, Regulated Operations. As such, regulators may permit specific incurred
costs, typically treated as expenses by unregulated entities, to be deferred and expensed in future periods when it is
probable that such costs will be recovered in customer rates. Incurred costs are deferred as regulatory assets when
NYISO concludes that it is probable future revenues will be provided to permit recovery of the previously incurred
cost. A regulatory liability is recorded when amounts that have been recorded by NYISO are likely to be refunded
to customers through the rate-setting process.

Revenue Recognition

Monthly settlements of market participants’ energy transactions are not reflected in NYISO’s Statements of Activi-
ties since they do not represent revenues or expenses of NYISO, as NYISO merely acts as an intermediary in the
settlement process. In this role, NYISO receives and disburses funds to/from market participants in the month
following the month transactions occurred.

NYISO’s two FERC-approved tariffs, the Open Access Transmission Tariff (OATT) and the Market Adminis-
tration and Control Area Services Tariff (Services Tariff), allow recovery of NYISO’s capital requirements and
operating expenses through a surcharge assessed to market participants. The revenue from this surcharge, Rate
Schedule 1, is earned when energy is scheduled and dispatched. Market participants are then billed for such charges
in the subsequent month.

NYISO’s Rate Schedule 1 includes a timing mechanism that effectively meets the requirements of an alternative
revenue program set forth in ASC Topic 980, Regulated Operations, Subtopic 602, Revenue Recognition. According-
ly, revenue is recognized for net financing obligations and capital costs incurred during the reporting period based
on the revenue requirement formula in the tariffs. NYISO has recorded an Other Noncurrent Asset of $2,337,415
and $4,917,092, respectively, in the accompanying 2009 and 2008 Statements of Financial Position in connection
with this rate-making recovery mechanism.
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Revenues recorded as interconnection studies revenues arise from billing and collection services in the interconnec-
tion service agreement process performed by NYISO. These revenues are offset by the corresponding interconnection
expenses, recorded in operating expenses, which were incurred in performing such studies.

Cash and Cash Equivalents

NYISO considers short-term marketable securities with original maturities of three months or less to be cash equiva-
lents. The cash equivalents at December 31, 2009 and 2008 were held in money market accounts invested primarily
in shortterm U.S. government obligations. NYISO’s cash and cash equivalents consist primarily of funds accumulated
for the working capital reserve, amounts due to market participants for overcollections on the voltage market, amounts
collected for Transmission Congestion Contract (TCC) auctions, amounts for funding employee benefit plans, and for
general operating purposes.

Restricted Cash

Restricted cash consists primarily of market participant security deposits held in escrow accounts, amounts prepaid by
market participants in advance of settlements billing dates, and amounts deposited for interconnection studies. Security
deposits are invested at the market participant’s choice in money market funds or short- or intermediate-term bond
funds. NYISO presents changes in restricted cash in the operating activities section of the statements of cash flows
instead of in the investing activities section. NYISO has determined that this classification is more suitable to the nature
of the Company’s operations.

Other Assets

Other assets consist primarily of timing differences on certain rate-making recoveries, the fair value of interest rate cap
and swap agreements, noncurrent prepaid expenses, and miscellaneous receivables.

Property and Equipment

Property and equipment are recorded at cost. NYISO capitalizes property and equipment additions in excess of $5,000
with a useful life greater than one year. Depreciation is computed on the straight-line method over the assets’ estimated
useful lives of three to five years, except for building and building improvements, which are depreciated on a straight-line
basis over 20 years. When assets are retired or otherwise disposed of, the cost and related depreciation are removed, and
any resulting gain or loss is reflected in expense for the period. Repairs and maintenance costs are charged to expense
when incurred.

In accordance with ASC topic 350, Intangibles — Goodwill and Other, Subtopic 40, Internal Use Software, labor, over-
head, interest, consulting, and related costs incurred to acquire and develop computer software for internal use are
capitalized and amortized using the straight-line method over three years. Costs incurred prior to the determination of
feasibility of developed software and following the in-service date of developed software are expensed.

Long-lived assets are recorded at cost, and are reviewed for impairment whenever events or changes in circumstances
indicate that the carrying amounts of the assets may not be recoverable. Management is not aware of any events or
changes in circumstances that would necessitate a review of any long-lived assets as of the years ended December 31,
2009 and 2008.

Working Capital Reserve

In order to maintain the liquidity and stability of NYISO’s markets, NYISO has accumulated a working capital fund
through amounts charged to market participants under Rate Schedule 1. Any additional working capital needs would
be billed to market participants in future Rate Schedule 1 charges. Market participants are entitled to interest on their
principal contributions to the working capital reserve. Each market participant is allocated interest based on the respec-
tive ratio share of each market participant’s principal contributions to the total working capital fund. Accumulated
interest on the working capital fund is distributed annually to market participants.

Market Participant Prepayments

Amounts received from certain market participants who do not provide an alternate form of financial assurance and
must prepay their obligations to NYISO in advance of settlements billing dates are recorded as market participant
prepayments.

ISO
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Deferred Revenue

Advance payments from developers for interconnection studies are reflected as deferred revenue. Fees for participation
in NYISO’s governance process are billed to market participants in advance of the year for which they apply and are
amortized over the related governance period. All such unamortized amounts are also included in deferred revenue.

Income Taxes

NYISO is not subject to income taxes because it is operating as a corporation described in Section 501(c)(3) of the
Internal Revenue Code, exempt under Section 501(a) of the Internal Revenue Code. NYISO is also exempt from paying
New York State income tax or sales tax.

Fair Value of Financial Instruments

On January 1, 2008, NYISO adopted the provisions of FASB Statement No. 157, Fair Value Measurements, included
in ASC Topic 820, Fair Value Measurements and Disclosures, for fair value measurements of financial assets and financial
liabilities. Statement 157 defines fair value as the price that would be received to sell an asset or paid to transfer a liability
in an orderly transaction between market participants at the measurement date. ASC Topic 820 (SFAS No. 157) also
establishes a framework for measuring fair value and expands disclosures about fair value measurements.

On January 1, 2009, NYISO adopted the provisions of ASC Topic 820 (SFAS No. 157) to fair value measurements of
nonfinancial assets and nonfinancial liabilities that are recognized or disclosed at fair value in the financial statements on
a nonrecurring basis. The adoption of these provisions did not have any effect on NYISO’s financial statements.

ASC Topic 820 (SFAS No. 157) establishes a fair value hierarchy that prioritizes the inputs to valuation techniques used
to measure fair value. The three levels of the fair value hierarchy are as follows:

o Level 1 inputs are quoted prices (unadjusted) in active markets for identical assets or liabilities that NYISO has
the ability to access at the measurement date.

° Level 2 inputs are inputs other than quoted prices included within Level 1 that are observable for the asset or
liability, either directly or indirectly.

o Level 3 inputs are unobservable inputs for the asset or liability.

The level in the fair value hierarchy within which a fair measurement in its entirety falls is based on the lowest level input
that is significant to the fair value measurement in its entirety.

The fair value of NYISO’s interest rate swaps and caps are determined using pricing models developed based on the
LIBOR swap rate and other observable market data (Level 2 inputs).

The following table presents the carrying amounts and estimated fair values of NYISO’s financial instruments at Decem-

ber 31, 2009 and 2008:

2009 2008
Carrying Amount Fair Value Carrying amount Fair Value
Financial assets:
Interest rate caps $ 291 291 2,075 2,075
Financial liabilities:
Interest rate swaps $ 3,919,451 3,919,451 7,428,686 7,428,696

Interest rate caps are included in other current assets and the interest rate swaps are included in noncurrent liabilities.

Effective January 1, 2008, NYISO adopted the Fair Value Option provisions of the Subsections of ASC Subtopic 825-
10, Financial Instruments — Overall, included in FASB Statement No. 159, The Fair Value Option for Financial Assets
and Financial Liabilities. ASC Subtopic 825-10 (SFAS No. 159) permits entities to choose to measure many financial
instruments and certain other items at fair value. The objective is to improve financial reporting by providing enti-
ties with the opportunity to mitigate volatility in reported earnings caused by measuring related assets and liabilities
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differently without having to apply complex hedge accounting provisions. This Statement is expected to expand the
use of fair value measurement, which is consistent with the FASB’s long-term measurement objectives for accounting
for financial instruments. The adoption of ASC Subtopic 825-10 (SFAS No. 159) in 2008 did not have any effect on
NYISO’s financial statements.

n) Concentration of Credit Risk

Financial instruments that subject NYISO to credit risk consist primarily of market settlement billings and Rate
Schedule 1 revenue due from market participants. As provided in the OATT and Services Tariff, NYISO reviews the
creditworthiness of market participants, who are required to either maintain certain financial statement criteria and/or
approved credit ratings, to post specified financial security in an amount sufficient to cover their outstanding liability to
NYISO, or to prepay their obligations in advance of settlement billing dates.

NYISO?’s tariffs establish specific periods for the adjustment of settlement invoices as originally billed and for challenges
to amounts billed for a particular service month. Subsequent invoices issued during the settlement adjustment period
“true up” amounts previously billed. After all true-up invoices are issued during the settlement adjustment period, mar-
ket participants may challenge the amounts billed for a particular service month. If NYISO agrees with the provisions
of the challenge, a final invoice is issued for that service month. As a result, NYISO is exposed to credit risk until all
settlement adjustment and final invoices for each service month are finalized and liquidated. However, Rate Schedule 1
of the OATT allows NYISO to recover bad debt losses from remaining market participants in future billings.

Beginning with the January 2007 settlement invoice, settlement invoices could be adjusted for up to six months after
the date of original issuance, and these invoices could be challenged for an additional one month after the issuance of
all settlement adjustment invoices. Beginning with the January 2009 settlement invoice, the adjustment period has been
shortened to four months. As of December 31, 2009, the adjustments and true-ups of all settlement invoices through
March 2009 were completed.

(o) Derivative Financial Instruments

NYISO records derivative financial instruments in accordance with ASC Topic 815, Derivatives and Hedging. ASC
Topic 815 requires that all derivative financial instruments be recognized as either assets or liabilities, measured at fair
value. The accounting for changes in fair value of derivatives (i.e., gains and losses) depends on the intended use of the
derivative and the corresponding designation. The fair values of NYISO’s derivative instruments are quoted by external
sources. The changes in the fair value of these derivatives are recorded as change in fair value of interest rate swaps and
caps. Due to NYISO'’s regulated rates, the offset to the changes in fair value of these derivatives is recorded as either
other current assets or other noncurrent assets. See additional details in note 7.

®) Use of Estimates

The preparation of financial statements in conformity with accounting principles generally accepted in the United
States of America requires management to make estimates and assumptions that affect the reported amounts of assets
and liabilities and disclosure of contingent assets and liabilities at the date of the financial statements and the reported
amounts of revenues and expenses during the reporting period. Actual results could differ from those estimates. Sig-
nificant items subject to such estimates and assumptions include the useful lives of fixed assets, regulatory assets, the
valuation of derivatives, compensation, and liabilities for employee benefit obligations.

(q) Reclassifications

Certain reclassifications of prior period data have been made to conform with the current-year presentation.

r) New Accounting Pronouncements

In June 2009, the FASB issued Statement of Financial Accounting Standards (SFAS) No. 168, FASB Accounting Standards
Codification and the Hierarchy of Generally Accepted Accounting Principles (SFAS 168), which replaces SFAS No. 162,
The Hierarchy of Generally Accepted Accounting Principles. FASB Statement No. 168 modifies U.S. GAAP by establish-
ing two levels of GAAP, authoritative and nonauthoritative, in contrast with the levels of GAAP that existed prior to
SFAS 168. The FASB accomplished this change in the GAAP hierarchy by authorizing the FASB Accounting Standards
Codification (ASC or Codification) to become the single source of authoritative, nongovernmental U.S. GAAP. The
Codification brings together in one place the authoritative accounting standards that currently exist in a number of

ISO



@

ENERGIZING THE EMPIRE STATE | 2009 Annual Report

formats including FASB Statements and Interpretations, Emerging Issues Task Force Abstracts, FASB Staff Positions,
and American Institute of Certified Public Accountants (AICPA) Statements of Positions and Accounting and Auditing
Guides. All other nongrandfathered accounting literature not included in the Codification will become nonauthorita-
tive. The Codification is effective for financial statements issued for annual periods ending after September 15, 2009. As
the Codification was not intended to change or alter existing GAAD, it did not have any impact on NYISO’s financial
statements.

In March 2008, the FASB issued SFAS No. 161, Disclosures about Derivative Instruments and Hedging Activities
(SFAS No. 161), updating ASC Topic 812. SFAS No. 161 amends ASC Topic 815, requiring enhanced disclosures about
an entity’s derivative and hedging activities thereby improving the transparency of financial reporting. SFAS No. 161’s
disclosures provide additional information on how and why derivative instruments are being used. This statement is

effective for financial statements issued for fiscal years beginning after November 15, 2008, with early application
encouraged. NYISO adopted the provisions of SFAS No. 161 in 2009.

In 2009, the FASB issued Financial Accounting Standards Board (FASB) Statement of Position 481 a definition of
FASB Interpretation No. 48, Accounting for Uncertainty in Income Taxes — An Interpretation of FAS 109 (FIN 48),
amending ASC Topic 740, Income Taxes. FIN 48 clarifies the accounting for uncertainty in income tax recognized in an
entity’s financial statements. FIN 48 requires entities to determine whether it is more likely than not that a tax position
will be sustained upon examination by the appropriate taxing authorities before any part of the benefit can be recorded
in the financial statements. It also provides guidance on the recognition, measurement, and classification of income tax
uncertainties, along with any related interest or penalties. A tax position is measured at the largest amount of benefit
that is greater than fifty percent likely of being realized upon settlement. The adoption of FIN 48 in 2009 did not have
any effect on NYISO’s financial statements.

Accounts Receivable

NYISO’s accounts receivable at December 31, 2009 and 2008, consisted of the following:

2009 2008
Billed:
Past due settlement invoices $ 1,081,672 5,068,261
Miscellaneous billed receivables 289,097 368,076
Reserve for doubtful accounts — past due settlement invoices (1,072,539) (1,134,187)
298,230 4,302,150
Unbilled:
Operating expenses for December 11,928,715 11,538,473
Miscellaneous unbilled receivables 546,368 339,511
Bad debt losses recoverable from market participants 25,903 25,903
Replenishments of working capital reserve 306 306
12,501,292 11,904,193
Total $ 12,799,522 16,206,343

Rate Schedule 1 of the OATT allows NYISO to recover bad debt losses from market participants and provides guidance on the
provisions of such recoveries. NYISO’s reserve for doubtful accounts at December 31, 2009 and 2008, results primarily from
past due settlement invoices related to a subsidiary of Enron Corporation. As of December 31, 2009 and 2008, NYISO recorded
unbilled receivables of $25,903 to reflect amounts yet to be recovered from remaining market participants in connection with

other bad debt losses.

NYISO recovers its operating expenses via Rate Schedule 1 in the month following the month of service. Therefore, the unbilled
operating expenses for December are billed and recovered in January of the subsequent year.
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Unbilled replenishments of working capital reserve relate to amounts recoverable from market participants via future Rate
Schedule 1 charges to recover amounts temporarily utilized by NYISO out of the working capital reserve.

Regulatory Assets

At December 31, 2009 and 2008, regulatory assets were comprised of the following:

2009 2008
Deferred pension plan asset $ 8,127,363 9,527,335
Voltage support service (reactive power) market 5,469,179 —
Funding for deferred charges 2,428,036 1,710,636
Deferred postretirement plan asset — 366,920
Total 16,024,578 11,604,891
Less current portion (5,469,179) —
Long-term portion $ 10,555,399 11,604,891

In order to maintain acceptable transmission voltages on the New York State transmission system, certain market participants
within the New York Control Area produce or absorb voltage support service (reactive power). Payments to market participants
supplying voltage support service and recoveries from other market participants are assessed via Rate Schedule 2 of the OATT
and Services Tariff. Differences between the timing of recoveries and payments for voltage support service that result in under
collections are reflected as regulatory assets. At December 31, 2009 and 2008, respectively, NYISO recognized a regulatory asset
of $5,469,179 and a regulatory liability of $2,314,198 related to such timing differences.

ASC Topic 715 requires an employer to recognize the overfunded or underfunded status of a defined pension benefit or post-
retirement plan (other than a multiemployer plan) as an asset or liability in its statement of financial position and to recognize
changes in the funded status in the year in which the changes occur. For NYISO, this recognition creates a deferred noncurrent
regulatory asset or liability for accumulated actuarial losses or gains to be recognized in future periods. As of December 31,
2009 and 2008 the amounts were $8,127,363 and $9,527,335, respectively for the defined pension plan and $(25,489) and
$366,920, respectively for the defined postretirement plan.

Property and Equipment
As of December 31, 2009 and 2008, property and equipment consisted of the following:

2009 2008

Software developed for internal use $ 99,917,173 88,554,051
Computer hardware and software 59,343,272 55,917,646
Building, building improvements, and leasechold improvements 32,642,392 32,392,758
Work in progress 4,358,910 4,431,779
Machinery and equipment 4,221,036 3,692,980
Furniture and fixtures 2,846,672 2,763,214
Land and land improvements 2,091,376 2,065,571
205,420,831 189,817,999

Accumulated depreciation and amortization (148,246,319) (133,826,593)
Property and equipment — net $ 57,174,512 55,991,406

Property and equipment includes interest of $80,730 and $25,574 capitalized during 2009 and 2008, respectively. Depreciation
expense for the years ended December 31, 2009 and 2008 was $16,712,438 and $16,803,549, respectively.
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ShortTerm Debt

On July 21, 2005, NYISO entered into a $50.0 million Revolving Credit Facility that expires on July 21, 2010. The proceeds
from this facility are to be used for working capital purposes. Interest on borrowings under this agreement is based on NYISO’s
option of varying rates of interest tied to either the prime rate or the London Interbank Offered Rate (LIBOR). At Decem-
ber 31, 2009 and 2008, respectively, there were no amounts outstanding on the Revolving Credit Facility.

LongTerm Debt

On March 17, 2004, NYISO entered into an unsecured $100.0 million line of credit facility (2004 — 2006 Budget Facility), the
proceeds of which could be drawn until December 2006 to fund the development of significant information technology projects
during 2004 through 2006, with principal repayments made over four years. Interest on borrowings under this facility is due
monthly and is based on NYISO’s option of varying rates of interest tied to either LIBOR plus 60 basis points for borrowings
during the draw period not yet converted to term loans, LIBOR plus 100 basis points for borrowings converted to term loans,
or the prime rate. On April 8, 2005, this facility was refinanced to lower the LIBOR interest rate spread to 52.5 basis points for
borrowings during the draw period and 80 basis points for borrowings converted to term loans. NYISO entered into interest
rate cap agreements on $82.0 million of this debt, which caps the maximum interest rate at 4.60% for borrowings during the
draw periods not yet converted to term loans (4.525% after April 8, 2005, refinancing) and 5.00% for borrowings converted
to term loans (4.80% after April 8, 2005, refinancing). See additional information in note 7.

At December 31, 2004, $42.0 million was drawn on the 2004 — 2006 Budget Facility, which was converted to a term loan in
February 2005 with monthly principal and interest payments payable beginning March 2005. As of December 31, 2008, these
borrowings were fully repaid, with $3.1 million representing voluntary prepayments against this debt. At December 31, 2008
the interest rate on these borrowings was at the cap level of 4.8%. During 2005, an additional $18.0 million was drawn on
the 2004 — 2006 Budget Facility, which was converted to a term loan in February 2006 with monthly principal and interest
payments payable from March 2006 through December 2009. As of December 31, 2009, these borrowings were fully repaid.
At December 31, 2008, the interest rate on these borrowings was 2.23%. During 2006, an additional $15.5 million was drawn
on the 2004 — 2006 Budget Facility, which was converted to a term loan in March 2007 with monthly principal and interest
payments payable through December 2010. At December 31, 2009 and 2008, the interest rate on these borrowings was 1.04%
and 2.23%, respectively.

On January 22, 2007, NYISO entered into an unsecured $80 million line of credit facility (2007 — 2010 Budget Facility), the
proceeds of which may be drawn until January 2011 to fund capital purchases and the development of significant information
technology projects during 2007 — 2010. NYISO must convert each year’s annual borrowings to term loans, with principal and
interest payments payable over three years. Interest on borrowings under this facility is based on NYISO’s option of varying rates
of interest tied to either LIBOR plus 40 basis points for borrowings during the draw periods, LIBOR plus 65 basis points for
borrowings converted to term loans, or the prime rate. Interest payments on borrowings are due monthly.

On January 23, 2007, NYISO entered into four interest rate swap agreements to fix interest payments on $60 million of the
$80 million available on this line of credit facility. Under the swap agreements, NYISO will pay fixed interest rates ranging
between 5.392% to 5.515% during the annual borrowing periods and 5.642% to 5.765% on the four annual term loan conver-
sions. See additional information in note 7.

During 2007, $15.0 million was drawn on the 2007 — 2010 Budget Facility, which was converted to a term loan in Janu-
ary 2008 with monthly principal and interest payments payable from January 2008 through December 2010. At December 31,
2009 and 2008, the interest rate on these borrowings was fixed at 5.726%. During 2008, an additional $16.7 million was
drawn on the 2007 — 2010 Budget Facility, which was converted to a term loan in January 2009 with monthly principal and
interest payments payable from January 2009 through December 2011. At December 31, 2009, the interest rate on $10 million
of these borrowings was fixed at 5.642% and the remaining $1.1 million was at 0.885%. At December 31, 2008, the interest
rate on $15 million of these borrowings was fixed at 5.392% and the remaining $1.7 million was at 1.831%. During 2009, an
additional $18.3 million was drawn on the 2007 — 2010 Budget Facility, which was converted to a term loan in February 2010
with monthly principal and interest payments payable from February 2010 through December 2012. At December 31, 2009,
the interest rate on $15 million of these borrowings was fixed at 5.446% and the remaining $3.3 million was at 0.635%.

On July 8, 2005, NYISO entered into two financing agreements to purchase and renovate a 140,000-square foot office build-
ing. The first agreement is a $14.7 million mortgage to finance the building purchase (Mortgage), and the second agreement
represents a $10.0 million line of credit for renovations during an 18month period, beginning in July 2005 (Renovations Loan).
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The Mortgage has principal and interest payments payable over 20 years, beginning September 2005. Principal and interest
payments on borrowings made during the Renovations Loan draw period are payable over 20 years, beginning in January 2007.
During 2005, $14.7 million was borrowed on the Mortgage, and during 2006, $10.0 million was drawn on the Renovations
Loan. Both agreements are secured by liens on the building and subsequent capitalized renovations. Interest on borrowings
under both facilities is due monthly and is based on varying rates of interest tied to LIBOR plus 100 basis points. On Febru-
ary 15, 2005, NYISO entered into an interest rate swap agreement on the Mortgage, which fixed the interest rate on this loan
at 5.79%. On February 15, 2005, NYISO also entered into an interest rate swap agreement on the Renovations Loan, which
fixed the interest rate on these borrowings at 5.96%, beginning on January 1, 2007.

At December 31, 2009, the following amounts were outstanding on NYISO’s long-term debt:

2004 — 2006 2007 — 2010
Budget Budget
Facility loan Facility loan Mortgage Renovations Total
Outstanding balance $ 3,876,000 34,433,334 12,026,321 9,176,272 59,511,927
Less current portion (3,876,000) (16,666,667) (482,901) (317,013) (21,342,581)
Long-term portion  $ — 17,766,667 11,543,420 8,859,259 38,169,346

At December 31, 2008, the following amounts were outstanding on NYISO’s long-term debt:

2004 - 2006 2007 — 2010
Budget Budget
Facility loan Facility loan Mortgage Renovations Total
Outstanding balance $ 12,252,000 26,700,000 12,481,756 9,474,741 60,908,497
Less current portion (8,376,000) (10,566,667) (455,434) (298,469) (19,696,570)
Long-term portion $ 3,876,000 16,133,333 12,026,322 9,176,272 41,211,927
At December 31, 2009, scheduled maturities of NYISO’s long-term debt were as follows:
2004 — 2006 2007 — 2010
Budget Budget
Facility loan Facility loan Mortgage Renovations Total
2010 $ 3,876,000 16,666,667 482,901 317,013 21,342,581
2011 — 11,666,667 512,025 336,709 12,515,401
2012 — 6,100,000 541,065 356,162 6,997,227
2013 — — 575,536 379,757 955,293
2014 — — 610,246 403,352 1,013,598
Thereafter — — 9,304,548 7,383,279 16,687,827
Total $ 3,876,000 34,433,334 12,026,321 9,176,272 59,511,927
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Derivatives and Hedging Activities

The fair values of NYISO’s derivative instruments, which are freestanding agreements, are quoted by external sources. The
changes in the fair value of these derivatives are recorded in change in fair value of interest rate swaps and caps. In Decem-
ber 2003, NYISO entered into an interest rate cap agreement with a commercial bank to cap interest payments at 5.375%
(4.65% after refinancing on April 8, 2005) on its 2003 Budget Facility. The notional amount of the debt on the date of the cap
agreement was $47,000,000. Under the cap agreement, NYISO pays a variable interest rate tied to LIBOR on the outstanding
principal amount of the 2003 Budget Facility from January 2004 through February 2008; however, this variable interest rate
cannot exceed 5.375% (4.65% after refinancing). This agreement expired in February 2008. For the year ended December 31,
2008, NYISO recorded interest income of $4,795 related to this derivative instrument.

In March 2004, NYISO entered into interest rate cap agreements with a commercial bank to cap interest payments at 4.60%
for draws and 5.00% for term loans (4.525% and 4.80% after refinancing on April 8, 2005) on its 2004 — 2006 Budget Facil-
ity. The notional amount of the debt on the date of the cap agreements was $82,000,000. Under the cap agreements, NYISO
pays a variable interest rate tied to LIBOR on the draws and term loans of the 2004 — 2006 Budget Facility from March 2005
through December 2010; however, this variable interest rate cannot exceed 4.525% for draws or 4.80% for term loans. As of
December 31, 2009 and 2008, the fair value of the interest rate cap was $291 and $2,075, and is recorded in Other Current
Assets. For the years ended December 31, 2009 and 2008, NYISO recorded interest income of $198,466 and $187,274, respec-
tively, related to this derivative instrument.

In February 2005, NYISO entered into two interest rate swap agreements with a commercial bank to fix interest rate payments
on the financing of a new office building purchase. The notional amount of debt on the swap agreement for the Mortgage was
$14,708,750, and NYISO pays a fixed interest rate of 5.79% on the outstanding principal amount of this financing on pay-
ments from August 2005 through August 2025. The notional amount of debt on the swap agreement for the Renovations Loan
was $10,000,000, and NYISO pays a fixed interest rate of 5.96% on payments from January 2007 through January 2027. As
of December 31, 2009 and 2008, the fair value of these interest rate swap agreements was ($924,922) and ($2,375,734) for
the Mortgage and ($818,738) and ($2,068,308) for the Renovations Loan, recorded in Other Noncurrent Liabilities. For the
years ended December 31, 2009 and 2008, NYISO recorded interest income of $2,700,382 and interest expense of $4,014,234,
respectively, related to these two swap agreements.

In January 2007, NYISO entered into four interest rate swap agreements with a commercial bank to fix interest rate payments
on the 2007 — 2010 Budget Facility. The notional amount of debt on the swap agreements was $60,000,000. NYISO pays fixed
interest rates ranging between 5.392% to 5.515% during the annual borrowing periods and 5.642% to 5.765% on the four
annual term loan conversions from March 2007 through December 2013. As of December 31, 2009 and 2008, the fair value
of these interest rate swap agreements was ($2,175,791) and ($2,984,644), respectively, recorded in other noncurrent liabili-
ties. For the years ended December 31, 2009 and 2008, NYISO recorded interest income of $808,853 and interest expense of
$1,926,534, related to these four swap agreements. Gains and losses on market values are recorded in the statement of activities
as change in fair value of interest rate swaps and caps.

Notional
amount at 2009
Notional December Fair value at Fair value at Loss on
amount 31, December 31, December 31, market
at inception 2009 2008 2009 value
Loan:
2004 — 2006 Budget Facility $ 82,000,000 3,876,000 2,075 291 (1,784)
2007 — 2010 Budget Facility 60,000,000 30,000,000 (2,984,644) (2,175,791) 808,853
Mortgage 14,708,750 12,026,321 (2,375,734) (924,922) 1,450,812
Renovations 10,000,000 9,176,272 (2,068,308) (818,738) 1,249,570

NYISO is exposed to credit loss in the event of nonperformance by the commercial banks under the interest rate cap and swap
agreements. However, NYISO does not anticipate nonperformance by the commercial banks.
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Employee Benefit Plans

(a)

Pension and Postretirement Plans

NYISO has a defined benefit qualified pension plan covering substantially all employees. Plan benefits are based on
employee compensation levels and years of service, including service for certain employees previously employed by
NYPP member companies. Employees become vested in pension benefits after five years of credited service. Effective
January 1, 2008, the vesting period was reduced from five years to three years of credited service to conform to require-
ments of the Pension Protection Act of 2006. NYISO expects to contribute $1.3 million to the qualified pension plan
in 2010. In 2008, NYISO adopted changes to its pension plan to end the accrual of future benefits for most employees,
effective December 1, 2009. Certain grandfathered employees will continue to accrue benefits until attaining age 55.
NYISO plans to replace the defined benefit accruals with equivalent contributions to employee 401(k) plan accounts
after December 1, 2009. As a result of the amendment to stop most accruals for future benefits, NYISO recorded a
curtailment gain of $1,368,980 in 2008.

NYISO sponsors a defined benefit postretirement plan to provide medical and life insurance benefits for eligible retirees
and their dependents. Substantially all employees who retire from NYISO become eligible for these benefits provided
they have been credited with at least five years of NYISO service (10 years of NYISO service for those employees hired
on or following January 1, 2005). The benefits are contributory based upon years of service, with NYISO paying up
to 50% of costs for retired employees and up to 25% for their dependents (subject to specified dollar limits). Medical
coverage becomes secondary upon Medicare eligibility and life insurance coverage is reduced upon reaching age 65.

The schedules that follow show the benefit obligations, the plan assets, and the funded status as of December 31, 2009
and 2008, and the change in benefit obligations for NYISO’s qualified pension and postretirement plans for the years
ended December 31, 2009 and 2008.

Pension plan Postretirement plan
2009 2008 2009 2008
Change in benefit obligation:
Benefit obligation — beginning of year $ 23,144,321 20,985,149 5,809,707 4,688,623
Service cost 1,953,821 1,894,157 485,532 408,135
Interest cost 1,301,037 1,257,442 321,037 281,201
Actuarial (gain) loss 882,665 1,490,415 (412,275) 482,540
Participant contributions — — 110,966 96,333
Curtailment — (1,368,980) — —
Benefits paid (1,203,116) (1,113,862) (180,269) (147,125)
Benefit obligation — end of year 26,078,728 23,144,321 6,134,698 5,809,707
Change in plan assets:
Fair value of plan assets
— beginning of year 16,637,656 16,637,656 — —
Actual return on plan assets 3,652,088 (3,621,163) — —
Employer contributions 3,035,294 4,500,000 69,303 50,792
Participant contributions — — 110,966 96,333
Benefits paid (1,203,116) (1,113,862) (180,269) (147,125)
Expenses paid (127,770) (109,790) — —
Fair value of plan assets — end of year 21,994,152 16,637,656 — —
Funded status $ (4,084,576) (6,506,665) (6,134,698) (5,809,707)
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Amounts recognized in the 2009 and 2008 statements of financial position consist of:

Pension plan Postretirement plan
2009 2008 2009 2008
Benefit obligation $ (4,084,576) (6,506,665) (6,134,698) (5,809,707)
Regulatory asset or (liability) 8,127,363 9,527,335 (25,489) 366,920
Projected benefit obligation $ (26,078,728) (23,144,321) (6,134,698) (5,809,707)
Fair value of assets 21,994,152 16,637,656 — —
Unfunded projected
benefit obligation $ (4,084,576) (6,506,665) (6,134,698) (5,809,707)

The unfunded projected benefit obligation for the postretirement plan at December 31, 2009 and 2008 is recorded
as $234,170 and $193,138, respectively, in other current liabilities and $5,900,528 and $5,616,569, respectively, in
accrued postretirement liability.

Amounts recognized in the statements of activities consist of:

Pension plan Postretirement plan
2009 2008 2009 2008
The components of net periodic pensions
and postretirement cost are as follows:
Service cost $ 1,953,821 1,894,157 485,532 408,135
Interest cost 1,301,037 1,257,442 321,037 281,201
Recognized loss due to curtailments — 1,125,270 — —
Expected return on plan assets (1,594,489) (1,347,956) — —
Amortization of unrecognized prior service cost 51,424 157,007 — —
Amortization of unrecognized loss 301,384 162,146 (19,866) (34,488)
Total $ 2,013,177 3,248,066 786,703 654,848

NYISO uses a December 31 measurement date for its pension and postretirement benefit plans. NYISO’s accumulated
benefit obligation for the defined benefit pension plan is $25,110,241 and $21,933,275 at December 31, 2009 and
2008, respectively.



The following table as of December 31, 2009 and 2008, shows the assumptions used to calculate the pension and
postretirement benefit obligations and net periodic costs:

Pension plan Postretirement plan
2009 2008 2009 2008

Benefit obligations:

Discount rate 5.70% 5.75% 5.95% 5.75%

Rate of compensation increases 4.00 4.00 4.00 4.00
Net cost or credit:

Discount rate 5.75% 6.29% 5.75% 6.00%

Rate of compensation increases 4.00 4.00 4.00 4.00

Expected return on plan assets 7.75 7.75 N/A N/A

NYISO’s expected rate of return on plan assets reflects anticipated returns on the qualified pension plan’s current and
future assets. To determine this rate, NYISO considers historical returns for equity and debrt securities, as well as current
capital market conditions and projected future conditions. NYISO selected an assumed rate of 7.75%, which is lower
than the rate otherwise determined solely on historical returns.

The targeted allocation and actual investment mix of the pension plan’s assets are as follows:

Target December 31

Category allocation 2009 2008
Fixed income 40% 39% 46%
International and emerging equities 22 22 19
Large cap equities 22 23 19
Mid cap equities 10 10 8
Small cap equities 6 6 5
Cash equivalents — — 3

Total 100% 100% 100%

The actual rate of return for the pension plan’s assets as of December 31, 2009 and 2008 were:

Annual Returns
December 31
Category 2009 2008
Fixed income 9.4% 0.9%
International and emerging equities 19.7 (34.9)
Large cap equities 26.1 (37.3)
Mid cap equities 39.3 (33.4)
Small cap equities 40.7 (36.9)
Cash equivalents 0.1 1.8
Total portfolio 21.3% (21.2)%
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The table below shows the level of input used to determine the fair value of assets:

Fair value measurements at December 31, 2009

Category Fair value Level 1 Level 2 Level 3
Fixed income $ 8,612,178 — 8,612,178 —
International and emerging equities 4,825,000 — 4,825,000 —
Large cap equities 4,996,545 — 4,996,545 —
Mid cap equities 2,229,008 — 2,229,008 —
Small cap equities 1,354,450 — 1,354,450 —
Cash equivalents (23,029) — (23,029) —
Total $ 21,994,152 — 21,994,152 —

Pursuant to resolutions adopted by NYISO’s Board of Directors, NYISO’s Retirement Board has been granted the
authority to control and manage the operation and administration of NYISO’s qualified pension plan, including respon-
sibility for the investment of plan assets and the ability to appoint investment managers. The Retirement Board currently
consists of NYISO’s Chief Financial Officer, Vice President of Enterprise Services, General Counsel, and Controller.
The Retirement Board provides reports to the Commerce and Compensation Committee of the Board of Directors on
at least an annual basis.

The long-term investment objective for NYISO’s qualified pension plan is to maximize the total return on plan assets
while limiting risk, reflected in volatility of returns, to prudent levels. To that end, NYISO’s Retirement Board has
appointed and regularly meets with an investment advisor to review asset performance, compliance with target asset
allocation guidelines, and appropriate levels of asset diversification. NYISO’s investment advisor operates under written
guidelines provided by NYISO, which cover such areas as investment objectives, performance measurement, permissible
investments, investment restrictions, and communication and reporting requirements.

The assumed health care cost trend rates for the postretirement plan are 9% for 2009 decreasing to 4.75% in 2019, and
9% for 2008 decreasing to 4.75% in 2018. A onepercentage point change in the assumed health care cost trend rate
would change the 2009 postretirement benefit obligation as follows:

1% increase 1% decrease
Effect on postretirement benefit obligation $ 376,800 (343,800)
Effect on total of service and interest cost components 68,800 (63,500)

The following benefit payments, which reflect expected future service, are expected to be paid:

Pension plan Postretirement plan
2010 $ 1,675,388 241,036
2011 1,924,947 317,368
2012 1,938,109 345,249
2013 1,992,146 381,432
2014 2,127,457 435,483
2015 -2019 10,834,104 2,909,137

401(k)Plan

NYISO has a 401 (k) Retirement and Savings Plan open to all nontemporary employees. This plan provides for employee
contributions up to specified limits. NYISO matches 100% of the first 3% of employee contributions, and 50% of the
next 2% of employee contributions. Beginning December 1, 2009, NYISO also contributes funds to employee 401 (k)
plan accounts equivalent to defined benefit accruals formerly earned in the qualified pension plan.
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Employees are immediately vested in NYISO’s matching contributions and become vested in other employer contri-
butions after three years of credited service. The total NYISO contributions to the 401(k) plan were $1,993,192 and
$1,424,834 for 2009 and 2008, respectively.

(c) Long-Term Incentive Plan

NYISO’s Long-Term Incentive Plan provides certain members of senior management with deferred compensation ben-
efits. Benefits are based upon the achievement of three-year performance goals established by the Board of Directors,
with participants becoming fully vested and distributions payable for these deferred amounts after the completion of the
audited financial statements for the third year. Accrued LongTerm Incentive Plan benefits included in other noncurrent
liabilities at December 31, 2009 and 2008, were $0 and $1,585,340, respectively. The shortterm portion of such liabil-
ity, included in other current liabilities, at December 31, 2009 and 2008, was $2,484,980 and $0, respectively.

Lease and Other Commitments
Operating Leases

During 2008, NYISO entered into obligations under two operating lease agreements for the use of computer hardware.
Expenses related to these leases totaled $2,991,277 and $1,066,500 in 2009 and 2008, respectively. The remaining obligations
of the NYISO with respect to these leases are as follows:

2010 $ 3,194,640
2011 2,928,420
Total $ 6,123,060

Other Commitments

On July 8, 2005, NYISO purchased an office building to relocate NYISO’s alternate control center and to consolidate employ-
ees located in leased facilities. In connection with the purchase, management entered into a Payment in Lieu of Taxes (PILOT)
Agreement with the Rensselaer County Industrial Development Agency (RCIDA) to achieve certain benefits. Per the terms of
this agreement, NYISO will be required to make annual payments of approximately $175,000 for the first 10 years. The agree-
ment is cancelable at the discretion of NYISO.

Working Capital Reserve

At December 31, 2009 and 2008, the working capital reserve consisted of:

2009 2008
Market participant contributions through Rate Schedule 1 $ 46,440,347 46,440,345
Interest on market participant contributions 103,297 2,500,848
Total $ 46,543,644 48,941,193
Deferred Revenue
Deferred revenue at December 31, 2009 and 2008, consisted of the following:
2009 2008
Advance payments received on interconnection studies $ 2,859,981 4,163,169
Governance participation fees 383,700 393,600
Total $ 3,243,681 4,556,769
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Regulatory Liabilities

At December 31, 2009 and 2008, NYISO recorded the following amounts as regulatory liabilities:

2009 2008
Funding for deferred charges $ 3,880,116 2,857,999
Rate Schedule 1 underspending 1,074,704 1,505,215
Deferred postretirement plan liability 25,489 —
Rate Schedule 1 transactional volume overcollections — 6,461,676
Voltage support service (reactive power) market — 2,314,198
Total 4,980,309 13,139,088
Less current portion (1,074,704) (10,281,089)
Long-term portion $ 3,905,605 2,857,999

NYISO recovers its operating expenses through a surcharge assessed to market participants via Rate Schedule 1 of the OATT
and Services Tariff. To the extent that transactional volumes billed under Rate Schedule 1 exceed the amount expected when
the Rate Schedule 1 surcharge is established, NYISO reflects a regulatory liability for the overcollection amounts. Additionally,
to the extent that NYISO’s spending does not exceed the annual Rate Schedule 1 revenue requirement, a regulatory liability is
also established for the underspending amounts.

ASC Topic 715 requires an employer to recognize the overfunded or underfunded status of a defined benefit or postretirement
plan (other than a multiemployer plan) as an asset or liability in its statement of financial position and to recognize changes in
the funded status in the year in which the changes occur. For NYISO, this recognition creates a deferred noncurrent regulatory
asset or liability for accumulated actuarial losses or gains to be recognized in future periods. As of December 31, 2009 and 2008
the amounts were $(25,489) and $366,920, respectively.

Commitments and Contingencies

NYISO is routinely involved in regulatory actions. In the opinion of management, none of these matters will have a material
adverse effect on the financial position, results of operations, or liquidity of NYISO.

New York State Electric and Gas (NYSEG) filed a civil suit against the NYISO in September of 2000, seeking recovery of
$6.6 million in compensatory damages and unspecified punitive damages, associated with allegedly excessive payments for
reserves of electricity during the period January to March 2000. The case, filed in the U.S. District Court for the Northern
District of New York, was stayed pending the outcome of related proceedings at the FERC and the D.C. Circuit Court of
Appeals. In those proceedings, the D.C. Circuit Court of Appeals rendered a decision on December 18, 2007 affirming FERC’s
determination to deny refunds, and no further related appellate or regulatory proceedings are anticipated. On February 23,
2010, NYISO and NYSEG executed and filed a stipulation dismissing the civil suit in the U.S. District Court for the Northern
District of New York.

NYISO is defending a civil suit that is pending in New York State Supreme Court, Albany County. The suit, which named
the NYISO and two individuals as defendants, was filed by a former employee, seeking reinstatement, as well as compensatory
and punitive damages totaling $5 million, as relief for certain events alleged to have occurred during this individual’s NYISO
employment. On September 24, 2007, the Supreme Court granted, in part, a motion to dismiss the complaint and dismissed
all claims asserted directly against the NYISO, leaving in place a single claim against a NYISO employee, the plaintiff’s former
supervisor. On December 31, 2009, the Third Department of the New York State Appellate Division reversed the Supreme
Court’s dismissal of some of the causes of action against the NYISO and the other defendants. Discovery was completed as of
December 18, 2009, with dispositive motions to be filed by March 2010. No trial date has been set.

On May 14, 2009, the same former employee filed a second suit against the NYISO, alleging that, after the employee left
NYISO in 2005, the employee sought re-employment in 2006 and was being considered for a new position, but that NYISO
refused to rehire the former employee after learning about the first lawsuit (described above). The former employee claims that
the alleged refusal to rehire was in retaliation for asserting a claim of disability discrimination in the first lawsuit. The parties’
cross-motions for summary judgment are currently pending before the court.
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NYISO was also a defendant in a civil suit, pending in U.S. District Court for the Southern District of New York, commenced
by 330 Fund I, L.P. In the suit, the plaindff alleged that NYISO had failed to timely post certain information regarding
transmission system changes and outages on NYISO’s Open Access Same-Time Information System, in violation of NYISO’s
OATT, which allegedly resulted in plaintiff incurring unspecified losses in connection with several transmission congestion
contracts. By mutual agreement of the parties, the suit was dismissed, with prejudice, on April 22, 2009.

(14)  Subsequent Events

NYISO considers events and transactions that occur after the balance sheet date, but before the financial statements are issued,
to provide additional evidence relative to certain estimates or to identify matters that require additional disclosure. These
financial statements were issued on March 17, 2010 and subsequent events have been evaluated through that date.
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The New York Independent System Operator

The New York Independent System Operator

(NYISO) is a not-for-profit corporation responsible

for operating the state’s bulk electricity grid,
administering New York’s competitive wholesale
electricity markets, conducting comprehensive
long-term planning for the state’s electric

power system, and advancing the technological
infrastructure of the electric system serving the
Empire State.

The NYISO is governed by an independent
Board of Directors and a committee structure
comprised of a diverse array of stakeholder
representatives. It is subject to the oversight

of the Federal Energy Regulatory Commission
(FERC) and regulated in certain aspects by the
New York State Public Service Commission
(NYSPSC). NYISO operations are also overseen
by electric system reliability regulators,
including the North American Electric Reliability
Corporation (NERC), Northeast Power
Coordinating Council (NPCC), and the New York
State Reliability Council (NYSRC).

The members of the NYISO’s 10-member Board
of Directors have backgrounds in electricity
systems, finance, academia, information
technology, communications, and public
service. The members of the Board, as well

as all employees, have no business, financial,
operating, or other direct relationship to any
market participant or stakeholder. The NYISO

does not own power plants or transmission lines.

The NYISO’s independence means that its
actions and decisions are not based on profit
motives, but on how best to enhance the

reliability and efficiency of the power system, and

safeguard the transparency and fairness of the
markets.

The mission of the NYISO, in collaboration with
its stakeholders, is to serve the public interest
by:

=  Maintaining and enhancing regional
reliability

= Promoting and operating a fair and
competitive electric wholesale market

= Planning for the power system of the
future

= Providing objective and independent
technical information on energy issues

The NYISO manages the efficient flow of power
on nearly 11,000 miles of electric transmission
lines on a minute-to-minute basis, 24 hours-a-
day, seven days-a-week. As the administrator of
the competitive wholesale markets, the NYISO
conducts auctions that match the retail electric
service companies looking to purchase power
and the suppliers offering to sell it.

In addition to these functions, the NYISO has an
expanding and increasingly important planning
function to assess New York’s electricity needs
and evaluate the ability of planned new power
facilities and other options to meet those needs.
This planning process involves stakeholders,
regulators, public officials, consumer
representatives, and energy experts who provide
vital information and input from a variety of
viewpoints.
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competitive wholesale electricity markets, conducting comprehensive long-term
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Attachment V.

Affidavit: 16 NYCRR Section 37.1(0)



NEW YORK STATE PUBLIC SERVICE COMMISSION

X

In the Matter of Petition of The New York

Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority

to Incur Indebtedness for a Term in

Excess of Twelve Months

X
AFFIDAVIT
STATE OF NEW YORK )
) SS.:
COUNTY OF ALBANY )

Mary McGarvey, being duly sworn, deposes and says:
1. I am the Vice President and Chief Financial Officer of the New York Independent

System Operator, Inc. (the “NYISO”).

2. The accounts of the NYISO have been kept strictly in accordance with the accounting
orders of the New York State Public Service Commission applicable thereto, and that since the
cffective date of such orders there have been no charges to asset accounts not in accordance
therewith and that all required credits to such asset accounts have been made for the amount and

in the manner prescribed therefor in such accounting orders.

y McGarvey

AN %&W%/

Subscribed and sworn to
before me this /,day

of December %
V

CARL F. PATKA

Notary Public, S /4 te of New York Notary Public - State of New York
Qualified in County No. 4962209
Commission Explres/ 0-/0) ) }0l 1 “’muém Fob: s 09

55430.000054 EMF_US 33671746v1



Attachment VI.

Affidavit: 16 NYCRR Section 37.3(d)



NEW YORK STATE PUBLIC SERVICE COMMISSION

X
In the Matter of Petition of The New York
Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority
to Incur Indebtedness for a Term in
Excess of Twelve Months
X
AFFIDAVIT
STATE OF NEW YORK )
) §S.:
COUNTY OF ALBANY )

Mary McGarvey, being duly sworn, deposes and says:

1. I am the Vice President and Chief Financial Officer of the New York Independent

System Operator, Inc. (the “NYISO”).

2. No part of the cost of the work proposed to be financed by the Proposed Construction

Facility is in whole or in part reasonably chargeable to operating expenses or income of the

NYISO.

Subscribed and sworn to
before me this @ day
of De%ember, 2010.

Notary Public, State of New York
Qualified in /4 / bé/l g County
Commission Expires? J4/91 / | "}

55430.000054 EMF_US 33671762v1

Aoux %C@WV‘O&/

McGarvey

Notaty Publi - Sate of New York
- orl
No. 4962209

Qualified in Albany County
My Commission Expires Feb. 1) )01 4
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Negative Declarations of East Greenbush and Guilderland



TOWN OF GUILDERLAND ZONING BOARD OF APPEALS
State Environmental Quality Review
NEGATIVE DECLARATION
Notice of Determination of Non-Significance

Pursuant to the State Environmental Quality Review Act (“SEQRA”), the Zoning
Board of Appeals, as Lead Agency under SEQRA, determines that the Proposed Action
will not have a significant adverse environmental impact and that a draft Environmental
Impact Statement will not be prepared based upon the following findings;

Applicant: New York Independent Systems Operator
Property: 3890 Carman Road, Schenectady, NY 12303
Tax Map No. 39.07-1-26.1; Zoned Local Business,

Proposed Action (as stated in notice of public hearing dated January 26, 2010):

Request of New York Independent Systems Operator, Inc. (“NYISO”) for a
Variance of the regulations/Amendment to Special Use Permit #23-99 under the Zoning
Law to permit the construction of a single story 13,000sf permanent addition to an
existing 49,000sf office building. Proposed addition will replace a previously approved
temporary office space. A variance is requested from providing a total required number
of parking spaces of 243. It is also requested to allow the continuation of the temporary
office space through calendar year 2010 (collectively, the “Application™).

REASONS SUPPORTING NEGATIVE DETERMINATION

1. NYISO’s Application involves an expansion of its office building at 3890
Carman Road which currently consists of a three (3) story, 48,950 st office building and
4,700 sf temporary modular office building. The expansion involves a one-story, 13,000
sf addition to the office building and removal of the modular office building.

2. The expansion will house computer and data equipment. No new office
space will be created. Two new emergency back-up generators will replace older
generators, The rear access drive and loading arca will be reconfigured. Some current
employees will be relocated to NYISO’s facility in North Greenbush and East Greenbush,

3. This Application is a Type I action under SEQRA because this Application
and another application for the expansion of NYISO’s facility in East Greenbush
constitute one action under SEQRA because of a common funding source.

4, On January 13, 2010, the Board provided notice to involved agencies of its
intention to act as Lead Agency for the application in Guilderland. No agency objected.



5. At its February 3, 2010 public hearing, the Board determined, pursuant to 6
NYCRR §617.3(g), to proceed with permissive segmentied review. The East Greenbush
Town Board is acting as Lead Agency for the Application to expand NYISO’s East
Greenbush facility. While both facilities are part of a single action under SEQRA, each
NYISO facility is isolated from the other and any environmental impact will be local in
nature and not common or cumulative in any way. The facilities are in separate towns
and counties, and are approximately fifteen (15) miles apairt. A segmented review of each
application by this Board and the East Greenbush Town Board will be no less protective
of the environment than a review of the whole action by this Board.

6. In its SEQRA review, the Board considered the criteria contained in 6
NYCRR §617.7(c), and relevant information to identify potential areas of environmental
concern. The Board reviewed NYISO’s Application, including site plans; the Full
Environmental Assessment Form (“EAF?”) dated January 12, 2010; Creighton Manning
Engineering, L.LP’s letter dated November 18, 2009, regarding traffic; the Stormwater
Pollution Prevention Plan (“SWPPP”) dated February 3, 2010; NYSIO’s letter dated
February 23, 2010, which amended its Application regarding the right of way adjacent to
Town Hall; NYS Department of Public Service’s letter dated February 10, 2010,
regarding potential impacts upon archacological areas and noise and emissions from the
new generators; NYISO’s letter dated February 23, 2010, which amended its Application;
NYISO’s amended site plan and revised EAF which was amended to reflect the amended
site plan’s change in forested and lawn areas; NYS Office of Parks, Recreation and
Historic Places’ (“SHPO”) letter dated March 10, 2010, stating that the amended
Application would have no effect upon cultural or historic resources; and NYISO’s letter
dated March 10, 2010, in response to Public Service Department’s comments, The Board
also reviewed prior Special Use Permits for the property.

7. The Board also considered comments from Albany County Planning Board,
NYS Department of Transportation (“DOT"), Town Planning Board, and Town Planner.
A public hearing was held on February 3, February 17, and March 17, 2010. No public
comments were provided and the public hearing was closed.

8. Based upon this review, the Board identified the following potential
environmental issues: potential impacts on archaeological and historic resources; noise,
odor, and aesthetic impacts on neighboring properties; traffic impacts; pedestrian safety;
stormwater management; and the use of the driveway or right of way adjacent to Town
Hall. The Board confirmed that the proposed action would not adversely impact other
areas of potential environmental concern listed in the EAF, as amended, including
impacts upon agricultural resources, wetlands, wildlife, public safety resources, air
quality, ground water, waterways, loss of natural material, solid waste production, public
health, and demands on public service, and other potential concerns in the EAF,



9. After careful review, the Board finds that the granting of this Amended
Application will not cause a significant environmental impact and that a negative
declaration under SEQRA should issue.

10.  The Boatd finds that the Proposed Action will not create any significant
adverse impact upon archaeological or historic resources. The amended site plan omits
relocating the fence and eliminates any disturbance to previously undisturbed land. Ina
letter dated March 10, 2010, SHPO stated that, based upon the project’s scope, which is
largely limited to the area around the existing building and its environment within the
existing fence line, the proposed action would have no impact upon cultural resources in
or eligible for inclusion in either the State or National Register of Historic Places.

I1.  The Board finds that the Proposed Action will not create any significant
adverse aesthetic impact on neighboring properties. The expansion will be screened from
nearby residential areas by existing vegetation and a large hill on the northern property
line. The expansion is screened by surrounding commercial and institutional buildings.

12. The Board finds that the Proposed Action will nof result in any significant
adverse noise or odor impacts. The facility is separated from residences by a steep
vegetated hill. The existing ambient noise level will not be increased by this expansion.

13. The Board finds that the replacement of two of the three existing diesel
clectric generators with two new back-up generators should have a positive
environmental benefit. The old generators are rated at 80 decibels at 60 feet. The new
generators are rated at 60 decibels at 50 feet according to the manufacturer’s
specifications. This rating is well below the Town’s noise ordinance. The new
generators are compliant with EPA emission standards and, based upon operational data
for the existing generator, a DEC air permit for the new generators is not required. In
addition, only one generator will be used during emergency power interruptions with the
other generators serving as back-ups. The generators will be tested once a month, for
approximately 30 minutes, during normal business hours. The new generators will be
relocated on the southwest portion of the property and further away from the residences
than existing generators. The site is screened from nearby residences by a large hill and
vegetation. As an added assurance, the applicant will work with the Zoning
Administrator on addressing any noise or odor issues that may become evident from the
operation of the generators.

14, The Board finds that the proposed SWPPP was reviewed and accepted, as
modified, by the Town’s Stormwater Management Officer., The SWPPP includes erosion
and sedimentation control measures during construction and other measures to avoid
potentially adverse impacts from stormwater runoff. With the implementation of a
properly designed SWPPP, no significant adverse storm water impacts are anticipated.



15.  The Board finds that the Proposed Action will not create any significant
adverse traffic impacts, The expansion does not involve new offices and no new
employees or vehicle trips will be generated. Vehicle trips to the facility will decrease
due to the relocation of staff and visitors from this facility to the East Greenbush facility.

16.  The Board finds that the Proposed Action will provide a positive benefit to
pedestrian safety. In 2004, the Board granted an amended Special Use Permit for the
relocation of the driveway and a new entrance. The applicant agreed to extend the
stdewalk along Carman Road to Morningside Drive. The applicant will work with DOT
and the Town on the design and placement of this sidewalk in DOT’s right of way.

17.  The Board finds that the Proposed Action will provide a positive benefit
with respect to the driveway adjacent to the Town Hall. The facility currently uses this
right of way, intends to use it during construction, and will continue to use it as a secured
rear entrance. The Application states that portions of the right of way are in disrepair and
that a portion is exclusively used by the applicant. The Amended Application states that
the applicant will resurface the right of way from Route 20 to the applicant’s property
upon completion of construction.

18.  No significant adverse cumulative impacts are expected. The expansion
will not induce growth nor change the office character of the property or neighborhood.

19.  For these reasons, the Board concludes that the granting of the Proposed
Action will not have any significant adverse impact on the environment and that a
negative declaration under SEQRA should issue.

Adopted by a vote of /- (D : / -
Dated; March 17, 2010 N CQQA - Lb((\)\—{

= 3
Peter G, Barber, Chairman

For Further Information Contact:

Donald F. Cropsey, Jr., Zoning Administrator

Town of Guilderland Zoning Board of Appeals (SEQRA Lead Agency)
Guilderland Town Hall, PO Box 339

Guilderland, New York 12084 Phone: 518-356-1980; Fax: 518-356-1990
Email: cropseyd{@townofguilderland.org

Filing and Publication:
A copy of this Determination of Non-Significance will be filed, distributed and
published as required by 6 NYCRR §617.12.
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TOWN OF EAST GREENBUSH
RESOLUTION 63-2010

SEQR Determination for the New York Independent System Operator (NYISOQ)
Site Plan
10 Krey Boulevard

WHEREAS, the Town of East Greenbush received an application for the site plan
review known as the New York Independent System Operator, tax parcel number 144-4-61,
prepared by Woodward Connor Gillies & Seleman Architects; and

WHEREAS, the application was accompanied by a proposed site plan, Part T of a Full
Environmental Assessment Form ("EAF™) and other supporting information; and

WHEREAS, the Town Board has determined that the action is a Type 1 Action under
SEQR and conducted a coordinated review of the Project; and

WHERFEAS, the Town Board prepared and circulated a lead agency coordination letter
requesting the consent of all the involved agencies to designation of the Town Board as Lead
Agency for review of the Project under the State Fnvironmental Quality Review Action
(“SEQRA”); and

WHEREAS, alf involved agencies consented to such designation and, therefore,
pursuant to 6 New York Code of Rules and Regulations (“NYCRR”) Section 617.6, the Town of
East Greenbush Town Board is the lead agency for SEQRA review of the Project; and

WHERFEAS, the Town Board, as lead agency, has reviewed and fully considered the
proposed Project and Part I of the EAF, and has completed Part If of the EAF; and

WHEREAS, The Town Planning Board, Project Review Team and the Planning Board’s
Designated Engineer have taken a “hard look” at the potential environmental tropacts of this
project by carefully considering and reviewing the Full Environmental Assessment Form,
considering all the Applicant’s proposed mitigation measures as they relate to all environmental
issues and more particularly to traffic, fire and rescue and MS-4 stormwater detention and hereby
recommends the Town Board issue a Negative Declaration under SEQRA; and

WHEREAS, the Town Board has taken a hard look at the potential environmental
impacts of this Project by carefully considering them and thoroughly evaluating their potential
significance; and

WHEREAS, the Town Board has determined that the action will not result in any large
or important impacts and, any potential impacts can be mitigated,

WHEREAS, as the Town Comptroller has herefore, certified that none of the provisions
of this proposed Board action shall pose an adverse impact to said Town's finances,

NOW, THEREFORE, BE IT RESOLVED, that based on the “Reasons Supporting this
Determination” discussed in the attached SEQRA Negative Declaration — Notice of
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Determination of Non-Significance (“Negative Declaration™) the Town Board hereby finds that
the Project will not have a significant imapact on the environment and authorizes the filing of a

Negative Declaration for the Project.

The foregoing Resolution was duly moved by Councilperson O’Brien and
seconded by Supervisor McCabe and brought to a vote resulting as follows:

Councilperson O’Brien VOTED YES__
Supervisor McCabe VOTED YES
Councitperson Matters VOTED YES __

Dated: March 10, 2010

83



12-12-79 (3/99)-9¢ SEQR
State Environmental Quality Review
NEGATIVE DECLARATION
Notice of Determination of Non-Significance

Project Number Date: March 10, 2010

This notice is issued pursuant to Part 617 of the implementing regulations pertaining to Article 8 (State
Environmental Quality Review Act) of the Environmental Conservation Law.

The East Greenbush Town Board as lead agency has determined that the proposed action described below
will not have a significant environmental impact and a Draft Impact Statement will not be prepared.

Name of Action:

New York Independent System Operator Facility Expansion (the Project)

SEQR Status: Type | X
Unlisted [ ]
Conditioned Negative Declaration: L] Yes
X] No

Description of Action:

The “action” triggering this SEQRA review is the Town Board’s consideration of the proposed expansion of
the New York Independent System Operator’'s (“NYISO’s”) office building located at 10 Krey Boulevard in
the Towns of North Greenbush and East Greenbush, Rensselaer County, New York (hereinafter, “the
Greenbush facility”). NYISO’s Greenbush facility currently contains a four-story, 134,000 square foot office
building, 594 parking spaces and circulation roadways and walkways on a 25.85 acre parcel of land. The
existing parking field includes twenty-five foot high pole lights. Other security and perimeter lighting also
exists throughout the site. Approximately 18.5 acres of the site are characterized by forest, meadow and
lawn area, including an existing stormwater detention pond located to the north east of the existing office
building. The facility also contains security fencing, a security booth and entrance/exit gates. (See Exhibit
“A,” drawing X1.1)

NYISO is proposing to construct a two-story, 64,600 square foot addition at the southeast corner of its
existing office building. The addition will house the new power control center for New York State from
which NYISO will operate the bulk power grid and electricity markets for the State. The expansion will be
built in an existing parking lot and result in the conversion of approximately 1.4 acres of lawn area into
impervious surfaces. NYISO is also proposing to expand the existing parking field by only sixteen (16)
spaces. The exit drive onto Krey Boulevard will also be re-oriented as part of the expansion. (See Exhibit
“A,” drawings x1.1A, 1.3,1.4,1.5,1.6,1.7, 3.1 and 3.2)

In addition to expansion of NYISO’s Greenbush facility, NYISO is undertaking improvements to its facility
located at 3890 Carman Road in the Town of Guilderland, Albany County, New York (the “Guilderland
Facility”). While the improvements at the Guilderland facility are not subject to the Town Board's
jurisdiction, the improvements at that facility are described below for purposes of describing the “whole
action” subject to SEQRA review:

¢ NYISO’s Guilderland facility contains approximately 11.28 acres of land area which is partially occupied
by a three (3) story, 48,950 square foot office building, a 4,700 square foot modular office building, 178
parking spaces and access and circulation roadways;




o Approximately 7.58 acres of the site are characterized by forest, meadow and lawn area;

o The expansion of the Guilderland facility will entail the construction of a one-story, 13,000 square foot
addition on the south and west sides of the existing office building to house electrical and mechanical
equipment. The rear access drive and loading area will be reconfigured. Two older emergency back-
up generators on the site will be replaced with two new generators.

o Approximately 120 employees and their related visitors would be relocated from NYISO’s Guilderland
facility to its Greenbush facility.

(See Exhibit “B™ Guilderland Site Plan)

As explained in more detail below, in accordance with 6 NYCRR Part 617.3(g), the SEQRA review of the
Guilderland facility expansion has been permissively segmented from the Town Board’s review of the
Greenbush facility expansion. The Town of Guilderland Zoning Board of Appeals (“ZBA”) is acting as the
SEQRA lead agency and conducting the SEQRA review for the Guilderland expansion. The segmented
review is discussed in more detail below.

Location: (Include street address and the name of the municipality/county. A location map of appropriate scale
is also recommended.)

The Greenbush facility is located at 10 Krey Boulevard, Rensselaer, New York, southeast of the
intersection between U.S. Route 90 and NYS Route 43. The site is bisected by the Towns of North
Greenbush and East Greenbush. The portion of the site in North Greenbush is located in the Town’s 1G-
Industrial Zoning District. The portion of the site in East Greenbush is located in the Town's OC-
Corporation Office/Regional Commercial Zoning District. The existing office building is located entirely in
the Town of North Greenbush. The expansion will be located partially in the Town of North Greenbush and
partially in the Town of East Greenbush. (See Exhibit “C,” Google Earth Aerial Photograph)

The Guilderland project is located at 3890 Carman Road in the Town of Guilderland’s Local Business (LB)
Zoning District.

Procedural History:

e November 25, 2009: A site plan review application submitted to the Town of East Greenbush.
(See Exhibit “D,” Site Plan Application Form only).

e December 2, 2010: The Town of East Greenbush Planning Board approved a sketch plan for the
proposed building expansion and recommended that the Town Board act as the SEQRA lead
agency for the project.

o December 9, 2009: The Town Board determined that NYISO’s Guilderland and Greenbush facility
expansion projects constituted a Type 1 SEQRA action and undertook efforts to permissively
segment the SEQRA review of each project.

e December 21, 2009: The Town Board circulated notice of its intent to act as SEQRA lead agency
for review of the Greenbush facility expansion. The notice was sent to all involved and interested
agencies. (See Exhibit “E,” East Greenbush Lead Agency Circulation Notice).

e January 20, 2010: The Town Board became the SEQRA lead agency for purposes of reviewing the
Greenbush facility expansion.

e March 3, 2010: the Town of East Greenbush Planning Board recommended that a SEQRA
Negative Declaration be adopted by the Town Board for the Greenbush facility expansion.




e March __, 2010: the Town Board completed Parts 2 and 3 of the full Environmental Assessment
Form for the project. (See Exhibit “F,” full EAF).

Other Agency Actions:

A variety of state and local agencies, and the Town Desighated Engineer have already provided
recommendations relating to the potential environmental impacts from the project. In particular, the Town of
East Greenbush Town Board considered the following as part of its SEQRA review of this action:

(1) NYS Department of Transportation comments on the project. (See Exhibit “G”).

(2) NYS Department of Environmental Conservation comments on the project. (See Exhibit “H”).

(3) Town of North Greenbush comments on the project.

(4) Public Service Commission comments on the project. (See Exhibit “17).

(5) CDTA comments on the project. (See Exhibit “J").

(6) Chazen Companies comments on the project, and responses from NYISO’s consultant Woodward,
Connor, Gillies & Seleman Architects. (See Exhibits “K” and “L”").

Reasons Supporting This Determination:
(See 617.7(a)-(c) for requirements of this determination; see 617.7(d) for Conditioned Negative Declaration)

After considering the criteria for the determining significance as set forth in 6 NYCRRR 617.7(e), the Town
Board has determined, for the reasons discussed below, that the proposed Project will not have a
significant adverse impact on the environment and the issuance of a negative declaration under SEQRA is
warranted.

Segmentation

Under the circumstances noted below, a segmented review of the Greenbush facility expansion and the
Guilderland facility expansion is appropriate and will be no less protective of the environment than if the
facility expansion projects were reviewed together. Although both facilities are owned by NYISO, will be
expanded concurrently and are being expanded and renovated as part of a general restructuring plan by
NYISO, the facilities are isolated from one another and, as a result, physical environmental impacts which
may result from the projects will be local in nature and not common or cumulative in any way. In fact, the
facilities are located in separate towns and counties, approximately fifteen (15) miles apart from one
another. More specifically:

e Traffic: The facilities do not share a common roadway network. In fact, major highway networks
and interchanges separate the facilities. The Greenbush Facility is located in immediate proximity
of U.S. Route 90 and NYS Route 43. The Guilderland facility is located in immediate proximity of
NYS Routes 20 and 146.

e Surface water, wetlands, stormwater and water quality: The facilities are not located in a common,
local watershed — in fact, they are separated geographically by the Hudson River. The Guilderland
facility is located in the Watervliet watershed. The Greenbush facility is not. No surface water or
wetlands will be impacted and stormwater will be managed on each of the respective sites.

o Public services: The facilities do not share any public services. They are located in separate water,
sewer, fire protection, ambulance service, police dispatch and school districts. There is also no
commonality in the public service demands from the NYISO facilities.

e Miscellaneous physical environmental impacts: The expansion of the facilities will not result in any
major off-site environmental impacts. No major air emissions or other offsite physical
environmental impacts will result such that there would be any cumulative environmental impacts
resulting from the projects.




For all of these reasons, a segmented review of the projects will be no less protective of the environment
than a review of the whole action by the Town Board. Moreover, concurrent with the issuance of this
SEQRA negative declaration, the Guilderland ZBA is acting as the SEQRA lead agency for purposes of
reviewing the Guilderland facility expansion. The Guilderland ZBA is better suited to address local
environmental impacts which may be attributable to the Guilderland facility than the Town Board because
the Town Board has no jurisdiction over the Guilderland facility. The same is true regarding the lack of
jurisdiction by the Guilderland ZBA over the Greenbush facility.

Construction Impacts

The construction of the Project is not expected to result in any significant adverse environmental impacts.
Several short term and minor impacts are expected during construction. For example, the use of
construction vehicles and equipment may increase air emissions and noise temporarily on site. These
temporary emissions are not expected to adversely affect air quality in the area and the efficient use and
proper maintenance of both vehicles and equipment will mitigate these impacts. Additionally, common
construction practices (i.e. water suppressants, blanket screening, limiting activities to non-windy days,
etc.) will be used as necessary to minimize additional impacts, if any.

Waste generated during construction will not result in any significant adverse environmental impacts. All
construction waste will be collected and removed on a regular basis. Construction waste will be delivered
off-site to a proper disposal facility. The efficient management of construction materials will be employed
on-site to discourage waste and reduce construction costs.

A site specific stormwater pollution prevention plan will be developed and implemented to control
construction phase water run off and control sediment and erosion from disturbed areas.

Agricultural Resources

The Greenbush Facility expansion will not have any significant adverse impact on agricultural resources.
The project site is located in Industrial and Commercial zoning districts in the Towns of North Greenbush
and East Greenbush. The site is not located in close proximity to an agricultural district or farming
operation. No agricultural land exists adjacent or substantially contiguous to the site.

Aesthetics

The Greenbush facility expansion is screened mostly from the north and east by existing vegetation and
topography. (See Exhibit “A,” drawing 1.1). However, the expansion will be visible from the south and the
west, but is generally consistent with the existing office building and other surrounding office, medical,
distribution and commercial land uses. (See Exhibits “A,” drawing X1.1A, and “C,” Google Earth Aerial
Photograph). The expansion will occur on a corner of the building and will expand the square footage of
the existing facility by about forty-seven percent (47%). Architecturally, the expansion will be designed to
match or be similar to the existing office building. The new addition will be built in an existing parking lot A
small number of trees will be removed to realign an existing access road on the north side of the building.
The new addition will not exceed the height limitation imposed under the Town’s Zoning Law or any other
provision of the Town’s Zoning Law which pertains to aesthetics. The project will reuse the existing light
poles on the site which the building inspector has confirmed are legal non-conforming structures under the
Town’s Zoning Code. (See Exhibit “M,” Determination Letter from Building Inspector). The applicant has
submitted a photometric plan demonstrating that these existing light poles will not create any adverse
lighting impacts on neighboring commercial properties. (See Exhibit “A,” drawing X1.3). To further avoid
any potentially adverse aesthetic impacts, a substantial portion of the forest and lawn area on the site will
remain as green space and will not be disturbed. (See Exhibit “A,” drawing X1.4). The facility will not
impact any scenic view sheds or vistas. Based on the forgoing, the Greenbush facility expansion will not
have any significant adverse visual or aesthetic impacts.

Noise




The construction and operation of the Greenbush facility expansion will not result in any significant adverse
noise impacts. Ambient noise levels in the area of the facility are predominantly characterized by vehicles
traveling along NYS Route 43 and U.S Interstate 90 and its Exit 8 On/Off Ramp (which are both located
adjacent to the site) as well as noise generated by other surrounding industrial and commercial land uses.
The proposed office expansion will not change these noise levels in any material way. While construction
of the expansion may result in noise levels exceeding background conditions, any such impacts will be
temporary in duration and generally limited to day-time hours Monday through Saturday. Once the
expansion is fully constructed, noise will generally be limited to cars (and occasional trucks) entering and
exiting the facility during normal business hours. These impacts will be consistent with the ordinary
operations of the commercial park and are not expected to be significant or adverse in any way.

Additionally, while an emergency back-up generator will be added to the site, the generator will be located
alongside two previously existing generators. The generator will be used only in emergency situations
when main power to the facility is interrupted. In addition, the generator will be “exercised” only once
month for about a half-hour. The use of the generator will be for short periods and any noise impacts will
be temporary in nature. Moreover, the generators are oriented in proximity of the 1-90 off-ramp and a bus
garage. No residential or other sensitive receptors are located in proximity of the site. Based on the
foregoing, no significant noise impacts are anticipated for the addition of a new generator to the site.

For the reasons set forth above, the Greenbush facility expansion will not result in any significant adverse
noise impacts.

Stormwater

A detailed Stormwater Pollution Prevention Plan (“SWPPP") and storm water control practices have been
engineered for the site as required by the NYSDEC's storm water regulations. (See Exhibit “N,”
Preliminary Stormwater Pollution Prevention Plan (*“SWPPP”) and drawings X2.1, 2.2 and 2.3). Erosion
and sedimentation control measures will be employed during construction of the expansion to avoid
potentially adverse impacts from storm water runoff. They include, among other things, vegetative
stabilization of disturbed areas, limits of clearing and grading, use of sedimentation fencing and hay-bales,
and protection of stockpiled materials. Existing storm water management facilities will be improved and
stormwater will be directed to these facilities. Also, as required by the Town’s Zoning Law, NYISO will
enter into a storm water maintenance agreement and easement with the Town to ensure that the storm
water control measures are maintained properly.

The Town’s Engineer reviewed the SWPPP and provided technical comments to the Town in a letter dated
February 1, 2010. (See Exhibit “K,” Chazen Companies Letter). The applicant modified the SWPPP to
address those comments. (See Exhibits “L,” Woodward, Connor, Gillies & Seleman Architects Responsive
Letter, and “N”).

Because potential adverse impacts from storm water runoff will be avoided through the proper design and
implementation of a SWPPP and storm water control measures, no significant adverse impacts are
expected.

Wetlands, Streams and Other Water Bodies

The Greenbush facility expansion will not result in any significant adverse impacts to federal or State
wetlands, streams or other bodies of water because no such resources exist within the area to be disturbed
by the project.

This conclusion was confirmed by a qualified wetlands biologist. (See Exhibit “O,” Letter from North
Country Ecological Services (“NCES") dated August 10, 2009). The site is not located within a floodplain.
Additionally, stormwater will be directed to the existing stormwater management facilities on the site and
not directly to any streams, wetlands or other bodies of water.




For the reasons set forth above, the Greenbush facility expansion will not create any significant adverse
impact to wetlands, streams or other water bodies.

Archeological and Historic Resources

The Greenbush facility expansion will not result in any significant adverse impacts to cultural resources.
Regarding archeological resources, the previous FEIS adopted in support of the Greenbush Commerce
Park determined that no historical or archeological resources were located on the site or nearby. (See
Exhibit “P,” Greenbush Commerce Park Final Environmental Impact Statement). Moreover, while the site
is located in an archeologically sensitive area as designated by the State Historic Preservation Office
("SHPQO") of the New York State Office of Parks, Recreation and Historic Preservation (“OPRHP”), the new
addition will be built in an existing parking lot which was extensively disturbed by the office building’s
original construction. Given this prior site disturbance, NYSDEC determined that no further study of the
site was warranted for potential impacts to cultural resources. (See Exhibit “Q,” Letter from NYSDEC
Region IV Staff dated May 9, 2005). As a result, no impacts to archeological resources are expected from
the project.

Regarding historic resources, the expansion is not located immediately adjacent to or in close proximity to
any historic sites listed on the State or National Registers of Historic Places. The project is located in an
active commercial park surrounded by other commercial buildings and interstate highways. The expansion
is also not expected to have any adverse visual impacts on important aesthetic resources. The Town
Board coordinated with SHPO as part of the SEQRA process and no concerns were raised with respect to
the project. (See Exhibit “E,” East Greenbush SEQRA Lead Agency Circulation Notice).

Based on the foregoing, the Greenbush facility expansion will not have any significant adverse impacts on
archeological or historical resources.

Traffic

The Greenbush facility expansion will not create any significant adverse traffic impacts. The project’s
potential traffic impacts were evaluated by a qualified traffic engineer who concluded that employee and
visitor trips to the facility will increase modestly — adding 39 additional vehicle drips during the AM peak
hour and 35 additional vehicle trips during the PM peak hour to Krey Boulevard. This equates to the
addition of less than one vehicle trip every minute during the peak periods. This minor increase will not
create any significant traffic impacts on the roadway network around the site. (See Exhibits “G,” NYSDOT
Comments, and “R,” Trip Generation Estimates by Creighton Manning Engineering, LLP dated January 11,
2010). Furthermore, adequate site and stopping distances exist along Krey Boulevard as measured from
the existing and proposed curb cut locations and based upon the existing background traffic. Additionally,
adequate parking on the site will ensure that “back-ups” onto Krey Boulevard do not occur.

Based on the foregoing, the Greenbush facility expansion will not have any significant adverse traffic
impacts in the area.

Community Character

The Greenbush facility expansion will not create any significant adverse impacts on community character.
The facility is an allowed use in the IG and OC zoning districts, subject to site plan approval. The IG Zoning
District in the Town of North Greenbush allows a wide range of industrial uses as well as uses allowed in
the BG (General Business) and BN (Neighborhood Business) Zoning Districts, such as professional and
business offices. The OC Zoning District in the Town of East Greenbush was designed to permit and
encourage a grouping of office and commercial uses, including corporate office centers and large scale
campus-type developments. As a result, the facility is and will remain consistent with planned future uses
in both Towns’ Zoning Districts.

Current land uses in proximity to the site are a mixture of industrial, warehousing and commercial uses.
The facility expansion is consistent with these land uses and will not have an adverse impact on them. The




NYISO office building has existed at the site for approximately 14 years and is a part of the community
character in Greenbush Commercial Park. The architectural style of the proposed expansion will be the
same or similar to the existing building and will not change its character in any material way. Moreover, the
facility expansion will also not increase the permanent population of the community.

For the reasons set forth above, the Greenbush facility expansion will not have any significant adverse
community character impacts.

Wwildlife

The Greenbush facility expansion will not have any significant adverse impacts on wildlife. The site was
evaluated by a qualified wildlife biologist and no threatened or endangered plants or animals were
identified. (See Exhibit “O,” NCES Letter dated August 10, 2009). Moreover, the project entails the
redevelopment of an existing office building site. There is little to no important wildlife habitat on or around
the site that will be disturbed by the expansion project. The site contains an existing office building, parking
lots, access drives and other accessory structures. A minor amount of clearing will occur on the north side
of the building for the realignment of an existing access road. The facility is located in a developed
commercial park alongside a major interstate highway (and its off/on ramp). As mentioned, no major
clearing is required for the project and the project will not result in on-site or off-site impacts to streams,
wetlands or other water-bodies. This was confirmed by NCES, a qualified ecological consultant, based
upon a field visit.

For the reasons set forth above, the Greenbush facility expansion will not have any significant adverse
impact on wildlife.

Public Safety

Public safety concerns are not implicated by the Greenbush facility expansion. The facility is a secure,
monitored, sprinklered building with outdoor lighting during the evening hours. In addition, the facility will
not entail: (1) the storage of large quantities of hazardous material or flammable or explosive materials; (2)
the burial of hazardous wastes; (3) excavation or disturbance near a site used for the disposal of solid or
hazardous waste; or (4) a chronic low-level discharge or emission of hazardous materials.

The Greenbush facility expansion is designed to help NYISO more efficiently and effectively operate the
bulk power grid and electricity markets in New York State which will provide a valuable public benefit to the
citizens of the State.

Based on the foregoing reasons, the Greenbush facility expansion will not create any significant adverse
impact to public safety.

Air Quality

Potential adverse air quality impacts are not anticipated from the Greenbush facility expansion.
Rensselaer County is located in an “attainment” area for criteria air pollutants monitored and considered
important by NYSDEC and the USEPA. The expansion will not generate any large quantity of vehicle
emissions or associated air emissions. Use of the facility by an additional 120 employees and visitors
traveling on the surrounding roadway networks will not have any measurable effect on local or regional air
quality. Additionally, the new generator at the site will be equipped with required air emission control
technology and is designed in compliance with all applicable federal and state regulations. The facility
expansion will not change air quality to such a degree that it will jeopardize attainment of the National
Ambient Air Quality Standards for this region.

During construction, construction vehicles will be equipped with factory installed muffler and emission
control devices. Dust will be suppressed as necessary. Construction will be short in duration.




Based on the foregoing, the Greenbush facility expansion will not have any significant adverse impacts on
air quality in the area or the region.

Wild, Scenic and Recreational Rivers

There are no nationally or State designated wild, scenic or recreational rivers on or adjacent to the
Greenbush facility. As a result, there will be no significant adverse impacts to these resources from the
expansion project.

Ground Water

No significant adverse impacts to groundwater quantity or quality will occur from the Greenbush facility
expansion. The facility is not within an EPA designated sole source aquifer area, nor within the stream flow
source of a sole source aquifer. The facility is connected to the Town’s municipal water supply system,
meaning groundwater will not be utilized or impacted. In addition, all storm water collected from the facility
will be captured in storm water swales and other permanent storm water management facilities where it will
be recharged back into the groundwater or gradually released to existing drainage ways at rates that will
not exceed pre-development levels.

The facility expansion will not result in construction or operation activity with the potential to cause any
contamination of a water supply well. There are no septic systems associated with the facility that could
affect groundwater. The facility will be connected to the municipal sewer system.

Based on the foregoing, the Greenbush facility expansion will not create any significant adverse impacts on
groundwater quality or quantity.

Loss of Soil, Vegetation and Other Natural Material

The Greenbush facility expansion will not result in any significant adverse impacts to natural resources or
result in any significant loss of soil, vegetation or other natural material. The facility expansion will result in
the loss of only about 1.4 acres of lawn area. No construction will occur on steep slopes except for a small
man-made berm which will be removed as part of the project. (See Exhibit “A,” drawings A3.1 and A3.2).
The Town’s building inspector has determined that this berm can be removed under the Town’s Zoning
Law as part of the project. (See Exhibit “M,” Building Inspector Determination Letter). The remainder of the
site is relatively flat. Moreover, no construction will occur where the depth to the water table is less than 3
feet. Construction will not occur where bedrock is exposed or generally within 3 feet of bedrock. No
blasting will occur and there are no unique or unusual landforms that will be affected by the facility
expansion. Finally, the stormwater controls are designed to reduce the amount of runoff and related loss of
soil experienced at the site.

Based on the foregoing, the Greenbush facility expansion is not expected to have any significant adverse
impact on soil, vegetation or natural resources.

Solid Waste Production

Construction and operation of the Greenbush facility expansion will result in the production of construction
waste during the facilities expansion and office related waste during its operations. These waste materials
will be delivered by private carters to licensed disposal facilities. The facility will not, however, result in a
substantial increase in solid waste production for the region.

Flood Plains
The Greenbush facility expansion will not have any significant adverse impacts on flood plains in the Town.

The facility expansion will be located well outside of any 100-year floodplain. As noted above, all storm
water from the facility will be collected by swales and the permanent storm water management facilities




where it will be recharged back into the groundwater or gradually released to existing drainage ways at
rates that will not exceed pre-development levels. No impacts to flood plains are expected.

Public Health

The Greenbush facility expansion will not create any significant adverse public health impacts. As noted
above, air emissions from any vehicles using the facility will not adversely impact local or regional air
quality. Moreover, Rensselaer County is located within an air quality attainment area. Similarly, the use of
the facility will not create any adverse noise impacts on any neighboring commercial properties. As a
result, the project will not create any significant adverse impacts on public health.

Induced Growth

The Greenbush facility expansion will not induce growth in the Town. No plans currently exist to develop
the remaining lands of the Greenbush facility. Moreover, as part of the related Guilderland facility
renovations, no additional staff will be relocated to the Greenbush facility beyond the planned 120
employees and visitors. The addition of this limited number of new employees and visitors is not expected
to induce residential or commercial growth in the area. Furthermore, the project will use existing public
utilities and will not create any new public infrastructure that could potentially induce future growth on or
around the site. As a result, no growth impacts are expected from the proposed expansion.

Demand on Services

The Greenbush facility expansion will not create any demand for public services. The facility is a small
expansion which will contain a two-story addition that will house a modest number of additional staff, and
there are no plans to develop the remaining lands of the parent parcel. There are no plans to develop the
rest of the site. As a result, the project will not create a demand for public services, such as police or EMS
or highway improvements, beyond that which the facility already demands.

Community Plans

The Greenbush facility expansion will not create a material conflict with the community’s current plans or
goals as officially approved or adopted. Both Towns’ land use plans include the facility parcel within their
office use zones. The proposed facility is consistent with intended uses in the zones.

Cumulative Impacts

No significant adverse cumulative impacts are expected from this action. The facility expansion will not
induce growth in the Town or otherwise change the commercial / office character of the property. The
action is also not part of a larger plan of development beyond the limited facility expansion being proposed.

As required by SEQRA, the Town Board considered reasonably related long-term, short-term, direct,
indirect and cumulative impacts including other simultaneous or subsequent actions which are: (1) included
in any long range plan of which the facility is a part; (2) likely to be undertaken as a result of the facility; or
(3) dependent on the facility. No such actions were identified.

Based on the foregoing, the Greenbush facility expansion will not create any significant adverse cumulative
impacts.

Miscellaneous

The site does not provide any public open space or recreational opportunities known to be significant to the
community. The land is privately owned and secured. The site has not been identified as a future public
recreational opportunity or as an important open space resource in the Town. There are no public
recreational areas nearby that would be adversely affected by the proposed facility.




The Town Board received comments from the CDTA on the project. Specifically, CDTA suggested the
following: (1) adding pedestrian accommodations within the site; (2) install bicycle racks in close proximity
to a building entrance; and (3) establish a sidewalk along the entire length of Krey Boulevard from the
NYISO building to 3d Avenue Extension. To accommodate pedestrians on the site, a sidewalk will be
installed from the guard house to the front entrance of the building. In addition, bicycle racks currently
existing next to the building’s entrance. These bicycle racks will remain as part of the project. However, for
the following reasons, the Board determines that a sidewalk along the entire length of Krey Boulevard is
not warranted: (a) there are no sidewalks along 3d Ave Extension, so there would be no place to connect a
new sidewalk to; (b) the project will not create heavy volumes of pedestrian traffic that would warrant a new
sidewalk; (c) no one at the NYISO facility currently uses CDTA services that would warrant the installation
of a new sidewalk; (d) there are no nearby services (like retail centers, public parks or recreation areas,
etc) that would generate pedestrian traffic that would use a new sidewalk; (e) the project is located in the
Greenbush Commercial Park which generates little to no pedestrian traffic; (f) the CDTA comments
acknowledge that its Shuttle Bee Bus Service will actually deviate to drop off passengers at the NYISO
entrance, so no sidewalks would be needed; and (g) NYISO does not own or control the entire right-of-way
along Krey Boulevard and therefore could not install a sidewalk.

The proposed facility is not in close proximity to a designated Critical Environmental Area (“CEA").

As evidenced above, the Greenbush facility expansion will not create changes in two or more elements of
the environment, no one of which has a significant impact on the environment, but when considered
cumulatively would create one or more significant adverse environmental impacts.

Finally, as discussed more fully above, to the extent the facility expansion may generate traffic at
intersections within the Western East Greenbush Generic Environmental Impact Statement (“GEIS”) study
area, or place an additional demand on public services (sewer, water, police, fire, etc.) which are provided
from within the study area, such traffic and demands will not be significant or otherwise result in an
exceedance of any of the impact thresholds established in the GEIS. More specifically, trips to and from
the facility, water and sewer usage, and other demands on public infrastructure and services will increase
only marginally after the expansion is complete. The additional trips will not, however, impair levels of
service at any nearby intersections, nor will the additional water, sewer and other public service demands
attributable to the expansion impair the functionality of these systems in any material way, or create a
demand which exceeds the capacity of these systems. In fact, the total additional square footage, and
number of staff and visitors anticipated in connection with the Greenbush facility expansion will remain
below the hypothetical growth opportunity previously assigned to the facility by the Town and other
governmental agencies in connection with the development of the Greenbush Commerce Park (of which
the facility is a part). The Greenbush Commerce Park was previously the subject of three prior SEQRA
reviews, including the preparation of a draft and final environmental impact statement by the Rensselaer
County Industrial Development Agency. The environmental conditions on the site were thoroughly studied
and evaluated as part of these prior SEQRA reviews, and available to the Town in formulating the GEIS
study area and thresholds.

Findings

In addition to the foregoing the Town Board has also determined that the Project will not result in:

1. The creation of a material conflict with the Town of East Greenbush’s current community development
plans or goals as officially approved and adopted. The Project is consistent with the Town’s
comprehensive Plan and the character of the area surrounding the site.

2. The impairment of the environmental characteristics of a Critical Environmental Area as designated
pursuant to 6 NYCRR 617.14(g). No such area exists in or adjacent to the site.

3. A major change in use of either the quantity or type of energy. The Project will increase the existing
energy demands of the community. However, with the extension of the appropriate service
infrastructure, there will be adequate demand to serve the Project.




4. The creation of a hazard to human health. The Project will promote the public health, safety and welfare
by providing appropriate mitigation measures satisfying the requirements of the Town’s Route 4
Generic Environmental Impact Statement and associated Statement of Findings.

5. The creation of a material demand for other actions that would result in one of the above
consequences. The Project will not result in a demand for other actions.

6. Changes in two or more elements of the environment, no one of which has a significant impact on the
environment, but when considered together result in a substantial adverse impact on the environment.
No such changes will result from the Project.

7. Two or more related actions undertaken, funded or approved by an agency, none of which has or would
have a significant impact on the environment, but when considered cumulatively would meet one or
more of the criteria in 6 NYCRR 617.7(c). No such cumulative impacts will occur.

For the reasons set forth above, the proposed Project is in conformance with the Western GEIS and
Statement of Findings, will not have any significant adverse impact on the environment and will be subject
to the GEIS mitigation fees established in the Western GEIS Statement of Findings and the issuance of a
negative declaration under SEQRA is warranted.

If Conditioned Negative Declaration (provide on attachment the specific mitigation measures imposed, and
identify comment period (not less than 30 days from date of publication In the ENB)




For Further Information:

Contact Person: James Moore, AlA, Director of Planning, Town of East Greenbush

Address: 225 Columbia Turnpike, Rensselaer, New York 12144

Telephone Number: 518 694-4011

For Type 1 Actions and Conditioned Negative Declarations, a Copy of this Notice is sent to:

Chief Executive Officer, Town / City / Village
Other involved agencies (If any)

East Greenbush Town Board
ATTN: Rick McCabe, Supervisor
(518) 477-2005 — Ext. 202

Rensselaer County Health Department
ATTN: Roy Champagne, (518) 270-2962

Rensselaer County Water/ Sewer Authority
ATTN: John Fetscher, (518) 270-2914

cc: Phil Dixon, Whiteman Osterman Hanna
(518) 487-7726

NYS Dept. of Environmental Conservation — Region 4
ATTN: Nancy Adams, (518) 357-2069

East Greenbush Planning Board
ATTN: Rich Benko, (518) 694-4011

U.S. Army Corp of Engineers
ATTN: Christine Delorier,
(518) 270-0588

Town of North Greenbush Planning Board
ATTN: Chip Ashworth (518) 283-5313

NYS Public Service Commission
ATTN: Jaclyn Brilling, (518) 474-6530

Town of North Greenbush Zoning Board
ATTN: Zoning Board Chairperson

Town of Guilderland
ATTN: Donald Cropsey

Applicant (If any) X
X
X

of East Greenbush, Rick McCabe, Supervisor

Rensselaer County Bureau of Planning
ATTN: Robert Pasinella, Jr., (518) 270-2921

Capital District Transportation Authority
ATTN: Kristina Younger, (518) 482-4199

Bruen Rescue Squad
ATTN: Board of Directors, (518) 477-8243

Renss. Co. Industrial Development Agency
ATTN: Robert Pasinella, Jr., (518) 270-2921

East Greenbush Police Department
ATTN: Christopher Lavin, (518) 479-2525

NYS Office of Parks, Recreation & Historic
Preservation
ATTN: Douglas P. Mackey. (518) 237-8643

East Greenbush Traffic Safety Committee
ATTN: Dean Kennedy (518) 477-2005

NYS Dept. of Transportation — Region 1
ATTN: Kevin Novak, (518) 388-0434

National Heritage Program
ATTN: Jean Pietrusiak (518) 402-8935

City of Rensselaer
ATTN: Marybeth Petit (518) 465-1693

Capital District Transportation Committee
ATTN: Anne Benware, (518) 458-2161

Rensselaer County Bureau of Planning
ATTN: Robert Pasinella, Jr., (518) 270-2921

Environmental Notice Bulletin, Room 538, 50 Wolf Road, Albany NY, 12233-1750 (Type One Actions

only)




Attachment VIII.

Certificate of Incorporation

A copy of the Certificate of Incorporation of The New York Independent System Operator, Inc.,
and all amendments thereto, was filed with the New York Public Service Commission on
December 10, 2009 in connection with Case No. 09-E-0857.



Attachment 1X.

Affidavit of Rick Gonzales,
Senior Vice President and Chief Operating Officer of the NY1SO



NEW YORK STATE PUBLIC SERVICE COMMISSION

In the Matter of Petition of The New York

Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority

to Incur Indebtedness for a Term in

Excess of Twelve Months

AFFIDAVIT

STATE OF NEW YORK
SS.:

COUNTY OF ALBANY

Ricardo Gonzales, being duly sworn, deposes and says:

1. I am the Senior Vice President and Chief Operating Officer of the New York Independent
System Operator, Inc. (“NYISO”). My responsibilities include the day-to-day reliable operation
of the New York Control Area transmission system, in compliance with all applicable NERC,
NPCC, and NYSRC reliability rules and standards, operation of the ISO Day-Ahead and Real-
Time Wholesale Energy Markets and validation of the Energy Markets’ prices, operation of the
NYISO Transmission Congestion Contract and Installed Capacity Markets. | am responsible for
ensuring that the NYISO Power Control Center Operations staff, power control center, and
related facilities are adequate to meet the reliability needs of the New York State Bulk Power

System today and in the future.

2. I have read the foregoing Petition and understand its contents. In support of the Petition,

| hereby attest to the following:



Meeting Expanded Operational and Reliability Needs

3. Before deciding to proceed with the Project, the adequacy of the existing NYISO
facilities was assessed not only against current operational responsibilities and reliability
requirements, but also against future responsibilities and requirements. The assessment
considered the lead time necessary to develop new control center facilities or to renovate existing
facilities before the NYISQO’s responsibilities surpass its capabilities. The following is a
discussion of the expanded market, operational and reliability needs that formed the basis of the

NYISO’s assessment.

Broader Regional Markets Initiatives

4, The NYISO, in coordination with its neighboring Independent System Operators
(“1SOs”) and Regional Transmission Organizations (“RTOs”), intends to implement a set of
related market enhancements, collectively called the Broader Regional Markets initiatives.
These initiatives will improve the NYI1SO’s ability to address complex seams issues, market
inefficiencies, and reliability challenges that result from unscheduled power flows around Lake
Erie. More generally, the initiatives will improve inter-regional ISO efficiencies through the
availability of enhanced market operations and ISO-to-1SO coordination. These market
enhancements are planned to be incorporated beginning in 2013 and, therefore, any required
facility upgrades to take full advantage of these initiatives should be in place in that year. The

following is a summary of some of the Broader Regional Market initiatives:

e Buy-Through of Congestion - Cost allocation and recovery of congestion costs from
those external parties not currently participating in the NYISO markets but responsible,
in part, for creating transmission system congestion. Buy-Through of Congestion would

require that the congestion cost resulting from a party’s transaction schedule be charged



based on the physical flow of power, unlike the current settlement determination that is
based only on the party’s transaction contract path. For example, a party’s transaction
scheduled from Ontario to MISO to PJM would be charged for any resulting congestion

impact in New York.

e Market to Market Coordination - Redispatch of generators within a neighboring control
area to address transmission constraints when that dispatch is more cost effective than the

dispatch of generators within the control area experiencing the constraints.

e Interface Pricing Revisions - Improvement of the pricing of energy for NYISO
transaction schedules between individual grid operators (ISOs and RTOs) to allow for

more efficient inter-regional power transfers.

e Interregional Transaction Coordination - Flexible transaction scheduling provisions
between individual grid operators (ISOs and RTOs) to improve market and operational
efficiency by allowing transaction schedules to more frequently adjust to the ever-

changing system conditions and to respond to system contingencies.

These market enhancements are designed to reduce uplift costs associated with congestion and
real-time event management, to improve the capability to incorporate intermittent resources, and,
thereby, to lower total system operating costs. The NYISO expects the Broader Regional Market
initiatives to enhance reliability through regional dispatch and result in cost savings of up to

$193,000,000 annually* that will benefit consumers in the State of New York.

1 See Potomac Report, Page 12.



Smart Grid Technologies

5. The NYISO is in the preliminary stages of a Department of Energy (“DOE”) funded
project, along with the New York Transmission Owners, to deploy a network of phasor
measurement units (“PMUs”) on the New York power grid and to integrate the data collected
from the PMUs to provide greater situational awareness for NYISO control center operators.
This project is scheduled to be implemented by 2013. The NYISO intends to integrate PMU
data with existing NYISO systems at its control centers. The applications that PMU technology

will support include:

e Wide-area visualization and monitoring.

e Phase angle and frequency monitoring.

e Inter-area oscillation detection and analysis.

e Proximity to voltage collapse.

e Dynamic model validation.

e Fast frequency regulation.

e Potential optimization of capacitor operation for reliability and loss reduction.

In the long-term, the NYI1SO’s PMU network will interoperate with PMU networks in New
England, the Mid-Atlantic, the Midwest, and Ontario to create broader situational awareness in
the NYISQO’s control centers and in control centers throughout the Eastern Interconnection. This

may help to avoid major system disturbances such as the 2003 Northeast regional blackout,



which resulted in significant costs.

6. Planned enhancements to the NYISO’s control center layout, to be implemented as part
of the Project (as described in the Petition), will provide necessary infrastructure and state-of-
the-art visual displays to receive, process, and monitor changing system conditions effectively
throughout the Eastern Interconnection received via the PMU network, providing the NYISO
with the enhanced capability to take actions to assist in the maintenance of reliable system

operations.

7. The Project’s objectives are fully consistent with the New York Public Service
Commission’s (“NYPSC” or the “Commission”) views about the value of PMUs to prevent or
mitigate system disturbances. The New York State Department of Public Service Second Report
on the August 14, 2003 Blackout identifies needed steps to avoid future outages. The report

states that:

The next step is modeling changes that could be made to the transmission
system to see if those changes could prevent or mitigate the consequences
of similar events. Some of the more conventional steps that are being
examined include reviews of protective relay settings for transmission
lines and generators, evaluations of the adequacy of underfrequency and
undervoltage load shedding, assessments of the adequacy of transmission
connections within New York and with our neighbors, and use of
sophisticated measurement devices (phasor measurement) to monitor the
status of the entire Eastern Interconnection (most of the United States
and Canada east of the Rockies). ®

The Commission further expressed support for a New York State PMU network in its July 27,

2 For the United States alone, costs estimates resulting from the 2003 blackout ranged from $4 to $10

billion. U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in the United
States and Canada: Causes and Recommendations (April 2004).

® The New York State Department of Public Service Second Report on the August 14, 2003 Blackout —
October 2005, at 19 (emphasis added).



2009 Order preliminarily authorizing rate recovery of funds to match DOE stimulus funds for the
thirty-nine PMUSs to be installed by the Transmission Owners.* The NYPSC stated that:

The statewide PMU network would provide a wide area and local region
visualization of the transmission system. The system would be set up with
alarms to notify operators of possible voltage violations and angular
separation of generators in other control areas and to be able to take
preventive measures. In addition, the system would provide a history for
event re-creation following an event. Each utility is expected to retrieve
the data and have one or more phasor data concentrators to pick up the
data and forward the data to the NYISO. In concert with the NYISO
project, RP1 will develop software to collect the data, screen for bad data,
alarm for conditions that could lead to a system collapse, and enable the
users to work with information received from other 1SO control areas.
The full scale application of PMUJs] is expected to take several years to
accomplish and develop the analytical tools to work with it. Because this
project provides system-wide benefits, expands an existing program and
provides foundational information for the development of more advanced
operational systems, we will approve it.’

The Project was conceived, in part, to maximize and enhance the benefits from the integration of
the PMU data and provide NYISO with improved visualization capabilities and situational
awareness. Had such tools been in place throughout the Eastern Interconnection in 2003, it is
possible that the August 14, 2003 blackout could have been prevented or at least its effects
limited.® The statewide PMU network is scheduled to be completed in 2013. Development of
the Project and the statewide PMU network in parallel will provide the best platform for
integrating the PMUs to improve its situational awareness and better allow for actions to be

taken to guard against future disturbances.

4 Case 09-E-0310, Matter of the American Recovery and Reinvestment Act of 2009 — Utility Filings for
New York Economic Stimulus, Order Authorizing Recovery of Costs Associated with Stimulus Projects (issued and
effective July 27, 2009), at 20-21.

® |d., Order at 21 (emphasis in original).

® The Task Force estimated the total cost in the United States of the August 14, 2003 blackout was
between $4 billion and $10 billion. See Id., Final Report at 2.



Intermittent Renewable Energy Resources

8. The Project is expected to meet longer-term reliability challenges for at least the next
twenty years. As greater amounts of renewable resources and related technologies are brought
online in New York’ and elsewhere, today’s technology for managing such resources and related
storage and grid management devices may not be adequate. Specifically, reliability concerns
may arise from infrequent and largely unpredictable wind plant ramp events that must be
managed. Such wind plant ramp events may occur during sudden drops in wind speeds or when
wind speeds approach cut-out levels that can also cause sudden large drops in wind generation
output levels. As greater amounts of renewable resources are integrated, NYISO may need
improved tools to manage wind ramp events, including the ability to receive and process real-
time data regarding wind speed and direction, requiring state-of-the-art monitoring capability
using enhanced visualization displays and further enhancements to its current wind forecasting
capabilities. In addition, new limited energy storage technologies are being developed, such as
flywheel and large scale battery technologies, to compliment the variable output of renewable

resources.

9. Moreover, considerable research is being applied to the problems of coordinated
management of intermittent resources and storage, which may lead to future automation in the
control of these resources. As the level of intermittent energy resources, such as wind and solar,
increases, the NYISO may need additional operations staff at its control centers to reliably and
efficiently manage these technologies. The Project will provide the infrastructure resources the
NYISO needs to enhance situational awareness and forecasting capabilities, as well as the

physical space needed to accommodate additional control center staff and equipment to manage

" There are currently approximately 7,000 MW of wind projects in the NYISO’s interconnection queue.



the increased amounts of wind and other intermittent resources.

10.  Another related area of concern is the anticipated impact to New York State’s daily load
profile resulting from a high penetration of Plug in Hybrid Electric Vehicles (“PHEVS”). Itis
likely that technologies to manage PHEVs’ charging demand and other demand response will be
developed to maintain reliability. The Project will provide situational awareness to enhance
monitoring capabilities in order to manage PHEVS, and the physical space to add additional

control center staffing, if and when required.

NERC Requirements

11. The mandatory North American Electric Reliability Corporation (“NERC”) and other
reliability standards that apply to the NYISO will continue to evolve and place additional
requirements on the operation of the bulk electric system and wholesale markets. The FERC has
directed NERC to update and revise its standards in multiple respects. The NYISO control
centers must contain sufficient physical space and flexibility to incorporate new control center
technologies and additional staffing to enable the NYISO to maintain compliance with evolving
reliability requirements. Most significantly, on November 18, 2010, FERC directed NERC to
expand the definition of Bulk Electric System facilities to apply to all New York State

transmission facilities 100 kV and above, excluding radial lines and distribution facilities.?

12. FERC has directed NERC to file the revised definition of Bulk Electric System facilities
in one year, and allowed for a transition plan of up to 18 months. If NERC adopts the 100 kV

standard for the Bulk Electric System definition, then the NYISO will require at least one

8 Revision to Electric Reliability Organization Definition of Bulk Electric System, Final Rule, Order No.
743 FERC Stats. & Regs. 133 FR 61150 (Nov. 18, 2010).



additional control center position to comply with the expanded reliability oversight
responsibilities for the transmission facilities 100 kV and above. Accordingly, the NYISO will
need to be prepared to carry out additional operational, oversight and reliability coordination
approximately 30 months from FERC’s November, 2010 order (mid-2013). Completion of the
Project will provide sufficient physical space to accommodate the required additional future
operator positions to the NY1SO control center if and when NERC elects to implement the new

Bulk Electric System definition.

Specific Facilities Requirements to Meet Expanded Responsibilities

13. The NYISO will need to accommodate the following capabilities in its control centers to

implement the enhanced operational and reliability responsibilities described above:

e Enhanced situational awareness by including additional visualization technologies in its

control centers; and

e Accommodate additional control room operations positions to manage related monitoring

and coordination functions.

Enhancing Situational Awareness
14, The NYI1SO’s control centers will require improvements in visualization capabilities in

the areas of:

e Broader Regional Markets initiatives.

e PMU data and the results of the related applications.

15.  The NYISO will enhance operators’ situational awareness via advanced video display



technology and a significant dedicated area of video wall displays, which requires space and new
technology in both of the NYISO’s control centers. The report on the August 2003 blackout’
pointed to a lack of situational awareness by utility operators as a key element in the events
leading to the blackout. While the report does not recommend or require large format video
displays as a remedy for this problem, most of the industry’s efforts in developing advanced
visualization tools have focused on video presentations, both small format (on the operators’

desks) and large format (video walls).*°

Additions to the Control Room and Operations Staff
16. The NYISO will also need to augment control room staff to manage its expanded
operational and reliability responsibilities. The NYISO has identified, and planned for, the

inclusion of the following additional control room staff responsibilities:

e The Broader Regional Markets initiatives will add new workload to:

o Establish and validate transaction schedules with each of the NY1SQO’s four
neighboring control areas as often as every five or fifteen minutes, rather than on

an hourly basis as is currently done.

o Market-to-Market coordination requires coordinating and validating redispatch
action for, and from, neighboring control areas to ensure efficient resource

utilization and satisfaction of reliability criteria.

® U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in the

United States and Canada: Causes and Recommendations (April 2004).

0 For examples of recent investigations, see: http://www.oe.energy.gov/our_organization/rnd.htm;

http://www.pnl.gov/main/publications/external/technical reports/PNNL-19103.pdf;
http://www.wrldc.com/docs/VHPSO FINAL.pdf
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o Buy-Through of Congestion requires active monitoring for, and identification of,
parallel flow impacts on NYISO constrained facilities to minimize unrecovered

constraint management costs.

o The NYISO will have to add at least one additional control room staff position to
implement the intra-hour transaction scheduling requirement of the Broader

Regional Market initiatives.

e The development of Smart Grid Technologies is accelerating and the integration of these
technologies into the grid is increasing. Control centers must be equipped to manage
reliability concerns identified by PMUs and other Smart Grid Technologies. It is possible
that, within the expected lifetime of the Project, one or more new control center positions

for the management of Smart Grid and renewable resources will be required.

e Depending on NERC’s response to the FERC order to expand the definition of Bulk
Electric System facilities, the NYISO may be required to add one additional transmission
operator position in the control room to carry out additional operational and oversight

responsibilities with respect to lower voltage transmission systems.

17.  The NYISO control centers should also contain sufficient space to accommodate an
adequate staffing level necessary during events where the primary facilities are compromised or
unavailable. The additional staff positions (as described above) will further exacerbate existing
space limitations. Lack of adequate space at the alternate control center during a contingency
event presents an unacceptable risk to reliability and to business continuity. Facility
accommodations must provide for sufficient space for personnel at both the primary and

alternate control center. The Project will provide sufficient space at both locations in order to

11



maintain continued and uninterrupted reliability and market operations during a contingency

event.

18. In defining the scope and design for the Project, the NYISO carefully considered its
current business requirements as well as reasonable expectations for future expansion and
growth. While the NYISO currently expects that the scope of the Project will satisfy business
requirements for the foreseeable future, certain design considerations were incorporated that
could allow reasonable expansions should unforeseen changes to the NYISO business model or
responsibilities occur in the future. Design considerations included allowances for future
additional operator positions, site design that could accommodate future incremental building
additions, and interior design that could accommodate office reconfi guration for additional
seating. It is not expected that these future expansions will be required, but the flexibility of the

design will permit future expansion at a reasonable cost should requirements dictate.
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Attachment X.

Affidavit of Richard Dewey,
Senior Vice President and Chief Information Officer of the NYISO



NEW YORK STATE PUBLIC SERVICE COMMISSION

In the Matter of Petition of The New York

Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority

to Incur Indebtedness for a Term in

Excess of Twelve Months

AFFIDAVIT

STATE OF NEW YORK )
) SS.:
COUNTY OF ALBANY )

Richard Dewey, being duly sworn, deposes and says:

1. I am the Senior Vice President and Chief Information Officer of the New York
Independent System Operator, Inc. (the “NY1SO”). As such, | am responsible for all aspects of
the technology and facilities infrastructure used by the NYISO to reliably operate the New York
bulk power grid and administer the New York wholesale electricity markets. My responsibilities
in the areas of technology include technology strategy, system design and planning, technical
infrastructure management and support, quality assurance, and cyber security oversight and
administration. My responsibilities in the areas of facilities include the management and
maintenance of all NY1SO buildings and grounds, site planning, and physical security oversight

and administration.

2. I have read the foregoing Petition and understand its contents. In support of the Petition,

| hereby attest to the following:



Deficiencies at Existing Facilities

3. After identifying the expanded responsibilities facing the NYISO and determining what
will be required to meet those responsibilities, the NYISO spent considerable time assessing its
current facilities to determine their suitability to meet these changing requirements, any
deficiencies that need to be addressed, and to what extent the facilities can be modified or
expanded, without significant new construction. The following is a summary of that assessment
divided between the three key facilities: (1) the current primary control center at the NYISO’s
Carman Road facility (the “Carman Property”), (2) the alternate control center and additional
facilities at the NYISO’s Krey Boulevard facility (the “Krey Property”), and (3) the data center

at the Carman Property.

Current Primary Control Center

4. The facility at the Carman Property was purpose-built as a control center in 1969 by the
predecessor of the NY1SO - the New York Power Pool — which used the building for offices and
a control center from that date. It is the oldest of the North American ISO and RTO control

centers.

5. The layout and construction of the Carman Property control center presents challenges to
the continued reliable and efficient operation of the New York State electric grid. The
deficiencies that should be remedied in the near future to ensure continued reliable operations in

light of the NYISO’s expanded responsibilities can be grouped as follows:

e Control center layout.

e |nfrastructure deficiencies.



e Future expansion requirements.

Layout

6. While the NYISO and the New York Power Pool have maintained and renovated the
control center over its life, there are several problems with the current layout and infrastructure

that cannot be resolved without major construction.

7. Installation of video display walls and related improvements will require a general
reconfiguration of the control center to maximize visibility and improve situational awareness for
control center operators. While the existing tile mapboard has certain advantages, most 1ISO
control centers have implemented video display walls in place of or supplemental to mapboards.
The set of data presented on a video wall and the form of presentation can be changed moment-
to-moment and the technology allows for the rapid deployment of new presentations of data.
These capabilities will help realize the full value of the Broader Regional Markets initiatives, and
Smart Grid technologies, and will assist with the integration of renewable resources. Large
format video displays also allow for improved situational awareness for all control center
operator positions. This will provide a significant advantage if the control center’s operator
complement is increased, and, therefore, the distance from the furthest operator to the wall

displays lengthens.

Infrastructure

8. The Carman Property control center currently supports reliable and efficient electric grid
operations. However, as a result of the facility’s age, there are problems that need to be

addressed in the near future to ensure continued reliable operations including the following:



e The existing 600 kW emergency generators are over 30 years old and are nearing end of
life. Two new 1500 kW generators have been purchased as replacements. Before the
new generators can be installed, there will have to be a substantial reconfiguration of the
building power distribution system. Reconfiguration of the building power system will
replace much of the electric switchgear that connects the emergency generators to the

building.

e The existing power distribution and UPS equipment are protected by manual fire
extinguishers, and the area is not suitable for the installation of a gas-based fire
suppression system. An automated fire suppression system is highly desirable as fires
have proven to be one of the most probable risks to control centers. This could

reasonably be accomplished during the installation of new generators and switchgear.

e The in-ground diesel fuel tanks for the emergency generators are nearing end of life and

will need replacement to mitigate the risk of fuel leakage.

e The building roof is nearing end of life and must be replaced to prevent further

deterioration and possible equipment damage due to water leaks.

e Many of the pumps, switchgear components, and mechanical systems are original to the
building and nearing end of life. These systems will need to be replaced or rebuilt to

maintain reliable operations.

Future Expansion

9. The existing Carman Property and Krey Property control centers meet current reliability

needs. However, in the near future both control centers will need to be expanded to support the



NYI1SO’s expanded responsibilities. Given that it is reasonable to expect that additional
operating positions may be needed beyond those now planned, any renovation of the control
centers should include space for additional operator positions beyond what has been identified.
The Carman Property control center is large enough to accommodate the minimum number of
additional operator position consoles, but will require construction to incorporate further operator
position consoles, particularly in conjunction with the redevelopment of the existing wallboard
with video technology. If the NYISO were to renovate the Carman Property as the primary
control center, construction could take 24 to 36 months." The NY1SO would need to operate
from the Krey Property alternate control center for some of the construction time. As discussed

below, the Krey Property control center is not presently suitable for long-term operation.
Krey Property Control Center

10. In 2005, NYISO purchased the Krey Property to consolidate the majority of its staff into
a single location. As part of the renovations to the building, a new data center and a new
alternate control center were constructed within the building. The relocation of the alternate
control center was primarily driven by the NYISO’s need to resolve certain security risks
regarding the location of the then-existing alternate control center that had been identified by

several security studies by U.S. agencies and the NY1SO’s internal audit staff.

11.  The control center at the Krey Property currently provides a reliable alternate control
center for the NYI1SO’s existing responsibilities, as required by NERC. However, the layout and

construction of the control center present potential challenges to continued reliable and efficient

! KEMA Report (as defined in the Petition), page 4-4.

2 KEMA Report, page 5-1.



operation of the New York State electric grid. The deficiencies that must be remedied in the near
future to maintain continued reliable operations in light of the NYISO’s expanding

responsibilities can be grouped as follows:

e Control center layout.

e [nfrastructure deficiencies.

e Future expansion requirements.

Layout

12.  While the Carman Property has adequate space within the control center security zone,
the Krey Property control center space is very limited. If the NYISO is to operate from the Krey
Property control center for more than a few days, arrangements must be made to move personnel
normally occupying the offices surrounding the alternate control center to make room for the
required operations support personnel from the primary control center. If the Carman Property is
unusable for more than a few weeks, approximately 75 employees would need to move to the
Krey Property. Business continuity plans provide for temporary relocation, but, over time,
efficiency of operations will suffer if the relocation of staff is required for a longer period of
time. These 75 employees do not include approximately 10 management and administrative staff
who would also be relocated if operations were to move to the Krey Property for more than a few

days.

13.  The Krey Property control center video display wall is a two-high by twelve-wide matrix
of projection cubes, installed into the front wall of the control room. This display area of 512

square feet is less than 25% of the Carman Property control center wallboard size (2090 square



feet). The two-high column of projectors on the left side of the wall is used to display chart
recorder data, and the remaining screens show the transmission one-line diagrams. The Phase 1
telemetry data is presented in the chart recorder space, but the data feed at the Krey Property
control center is not considered as reliable as it is dependent on equipment at the Carman
Property control center. If the Carman Property control center is out of service, this data will not

be available at the Krey Property control center.

14, The size of the video wall is limited by the length of the room and the low ceiling height.
While this video display wall is adequate for the current level of operations, it will not be
adequate for the expansion required to meet the NYISO’s expanded responsibilities. This is

particularly true when considering video display capabilities for enhanced situational awareness.
Infrastructure

15. If the Krey Property control center is to continue as a reliable alternate control center for
even the near future, shortcomings of the power supply system need to be addressed. The Krey
Property is fed from a single substation, and uses a single generator for non-critical load and
another single generator for critical loads. The supply to critical loads is configured for an
additional generator that has not yet been installed. There are no provisions for sharing or

transferring loads between the two generators or for selective load shedding.

16.  The reliability of the Krey Property power supply is on the order of 97.5%, compared to
99.9% for the Carman Property.® This is acceptable for its current use as an alternate control

center, but not acceptable if it is to be considered a viable primary control center.

 This comparison assumes the complete loss of utility power and reflect the industry norms for the
difference between a single emergency generator and an ‘N+1’ configuration.



Future Expansion

17. The Krey Property control center meets current reliability requirements. However, in the
near future both control centers will need to be expanded, replaced, or renovated to support the

expanded responsibilities identified above.

18. One additional control room console position could possibly be added in the Krey
Property control center by eliminating some office space. However, the view of the video
display from that console would be severely compromised with the acute angle to the screens,
exacerbating an already marginal situation. Expansion of the room itself is limited by its
placement within the building; it is bordered on three sides by fixed walls. The critical problem
will be expanding the video display as needed to improve situational awareness. The ceiling
height is limited by the ceiling structure, which cannot reasonably be altered. This severely

limits the amount of data that can be shown on the video displays.

Carman Property Data Center

19.  The NYISO, and its predecessor, the New York Power Pool, have realized good value
from the Carman Property Data Center. Over its forty-year life the Carman Property Data Center
has been expanded, augmented, and renovated as needs and technology have changed. The
Carman Property Data Center is not without problems. None of these problems in isolation is
sufficient to necessitate replacing the center. However, considering the age of the building, and
the risks to reliability and business continuity that are presented if the NYISO had to carry out its
core functions and new responsibilities at its existing facilities for an extended period of time, the
NYISO believes that a new data center is warranted and that construction should be completed as

soon as possible.



20. The Carman Property Data Center is an inefficient design. The cost of this inefficiency is
estimated to be $100,000 to $200,000 per year in excess energy costs that will be saved in a new
data center.* While not enough to by itself justify a new facility, the savings over the lifetime of
a new data center can offset some of the construction cost. The sooner these benefits could be

realized, the greater the payback.

21. Also, the near-term plans for the NY1SQO’s information technology infrastructure
reinforce the need for a new data center. The NYISO refreshes its IT infrastructure over multi-
year cycles, targeted at three years. Several significant projects now underway would benefit
from installation directly into a new data center (as opposed to installation into the existing
center and subsequent movement to a new center). Benefits would include reduced costs (labor
and shorter project cycles) by avoiding the work to relocate the new hardware from the existing

center to the new center and reduced risk of outages for the same reason.

Alternatives and Why Proposed Project is Best Option

22.  As described above, both the Carman Property control center and the Krey Property
control center have shortcomings in their layout, infrastructure, and their capacity to
accommodate the expected new functionality and additional operating staff required to
implement the NY1SO’s expanded responsibilities. The most pressing issues are the space
constraints at the Krey Property control center, the out-of-date wall displays at the Carman
Property control center, the aging infrastructure at the Carman Property, and the need for a new

Carman Property Data Center.

* See KEMA Report, page 6-1.



23.

The constraints imposed by the conditions of the facilities at the Carman Property and the

Krey Property and the requirements for reliable operations limit the effective alternatives to the

following:

24,

In accordance with industry best practices, the NYI1SO expects to conduct operations
from a single control center (while the other center is planned out of service) for a limited

time only (one day or less).

The needed renovations at the Carman Property are extensive and, depending on the
approach, the construction schedule could extend 24 to 36 months. During this
construction time, the control center may not be available for operation as a primary or

alternate control center for significant periods.

The adequacy of the Krey Property control center to support operations over a long term
will lessen over time as control room staffing increases. Current staff planning would at
least reach, if not exceed, the design capacity of the Krey Property control center within

the next calendar year.

The Krey Property control center cannot be meaningfully expanded due to the building’s

design and construction.

These constraints would require development of an interim alternate control center during

the necessary renovation of the Carman Property control center. Given the costs to establish an

adequate facility and the fact that such a facility would be of limited long term value to the

NYISO, this alternative is inadvisable. If a third control center must be developed during

renovation of the Carman Property, it would be better to devote such efforts to a new primary
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control center.

25.  With the above conclusions in mind, the NYISO analyzed, from a cost-benefit
standpoint, the following two possible projects as viable means by which to meet the expanded

responsibilities described above.

Alternative 1

26. This option includes the following:

e Renovate the Carman Road facility to house an expanded primary control center and

new data center.

e Expand the Krey Property to house a renovated alternate control center.

e Update the Krey Property building infrastructure to support greater redundancy for

commercial and emergency power.

e Provide low-tech temporary building options located at Krey Property for operations

support staff when operating as control center for extended periods.

27.  The Carman Property control center would be expanded to accommodate the additional
operating positions necessary for the Broader Regional Markets initiative and other expanded
responsibilities. However, expanding beyond those additional positions would involve
significant brick and mortar modifications since the control room is built out to existing exterior

walls.

28.  The existing alternate control center at the Krey Property would be relocated to a new

11



15,000 square foot addition to the existing building. This addition would only house the control
center and a new video wallboard similar to the primary control center. Future expansion of the

alternate control center may not be viable since it would be built out to exterior walls.

29. This plan includes provision for housing the additional operations staff at the Krey

Property at the Krey Property in temporary trailers for extended operation.

30.  The plan would accommodate the need for increased situational awareness and smart grid

functions on the video wallboards.

31. The 2011-2013 cost estimate for this alternative is $56,200,000.° This alternative would
achieve approximately $150,000 in energy savings per year once the Carman Property data

center commences operation and the old data center is retired.®
Alternative 2
32. This option includes the following:

e New addition at the Krey Property site to house an expanded primary control center

and office space for operations support staff.

e Update the Krey Property infrastructure to support greater redundancy for

commercial and emergency power

e Renovate the Carman Property facilities to house a new data center, upgrade the

emergency generators, and remediate aging infrastructure.

% This estimate excludes costs incurred in 2009 and 2010.

*EIG Report (as defined in the Petition), page 14. Savings would begin in year 3 of the Project.
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33. The new Krey Property control center would be built initially for the additional operating
positions that would address short term needs and accommodate potential long term needs, as
envisioned by NYISO. Expansion beyond those additional positions would be possible since

renovations would involve interior sheetrock walls rather than exterior building walls.

34. Under this alternative, the existing Carman Property control center would become the
new alternate control center. The static mapboard would remain and additional large video
screens would be added around the side perimeters of the room for increased situational
awareness. This site also has the ability to be renovated at a future time to replace the static
mapboard with a video wallboard and to reposition the operator consoles to accommodate

additional operators.

35. If the new alternate control center is required to be operational for extended periods
(greater than two weeks), the operations support staff would be housed in existing office space,

conference rooms and potentially the old data center area.

36.  The 2011-2013 cost estimate for this alternative is $48,900,000.” This alternative would
achieve approximately $150,000 in energy savings per year once the Carman Property data

center begins operation and the old data center is retired.®

37. Under this alternative, the NYISO has also identified gains in internal operational
efficiencies by consolidating NYISO functions on a single campus. These efficiencies are

estimated to be approximately $700,000 per year beginning in year four of the Project (as

! This estimate excludes costs incurred in 2009 and 2010.

8EIG Report, page 14. Savings would begin in year 3 of the Project.
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defined in the Petition). These savings result from full time equivalent employee reductions of a

physical security shift ($200,000) and other staff ($500,000).

Cost Benefit Analysis Conclusions

38.  Alternative 2 provides NYISO with the foundation, feasibility and infrastructure to
support its current and expanded responsibilities. This option gives the NYISO flexibility in
present day operation and in the future in both the control centers. There is also no need for
additional temporary facilities to be installed at the alternate control center, since existing
offices, conference rooms and the old data center would be available to temporarily

accommodate operations staff during a contingency event.

39. The analysis of Alternative 1 indicated that although this option would fulfill the
NYISO’s present day needs, it will not support future expansion due to limited space.
Temporary office space to house the operation support staff would need to be installed at the
Krey Property in the event that the primary control center becomes unavailable for use. Even
though the trailers would only be installed on an as-needed basis, the NYISO would have to
absorb the annual cost to keep them available on short notice. In addition, the Carman Property
is limited in its utility because it is an aging facility that has been modified and adapted

numerous times to meet the expanding needs of the NYISO.

40.  The results from this analysis and findings shows that Alternative 2 is the most economic
plan with net present cost of $40,500,000 as compared to $48,200,000 for Alternative 1 through
2021. Alternative 2 positions the NYISO to meet its expanded responsibilities for the future and

provides options for the NYISO to accommodate future growth.
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Attachment XI.

Affidavit of Mary McGarvey,
Vice President and Chief Financial Officer of the NYISO



NEW YORK STATE PUBLIC SERVICE COMMISSION

In the Matter of Petition of The New York

Independent System Operator, Inc. Under Case No. 10-E-
Public Service Law Section 69 for Authority

to Incur Indebtedness for a Term in

Excess of Twelve Months

AFFIDAVIT

STATE OF NEW YORK
SS.:

COUNTY OF ALBANY
Mary McGarvey, being duly sworn, deposes and says:

1. I am the Vice President and Chief Financial Officer of the New York Independent
System Operator, Inc. (the “NYISO”). As such, | am responsible for oversight of all NYISO
financial activities, including accounting, financial reporting, budgeting, procurement, credit
management, and customer settlements. Further, | also have responsibility for all NYISO
treasury functions including investment of NY1SO funds, origination of debt issuances and

interest rate hedges, and monitoring of debt covenants.

2. I have read the foregoing Petition and understand its contents. In support of the Petition,

| hereby attest to the following:

3. The NYISO is mindful of the present economic climate and of the New York Public
Service Commission (“NYPSC” or the “Commission”) directives to jurisdictional companies to
prioritize and, where possible, defer expenditures to mitigate financial impacts upon ratepayers.

Nevertheless, it is unavoidable that the NY1SO will immediately incur expenditures connected



with its control centers in 2011 and beyond. Because of its 20-year term, the expenditures to be
financed through the Proposed Construction Facility (as defined and described in the Petition)
will more gradually be passed on to ratepayers than under other possible financing options.
Given the immediate need to expend funds to ameliorate deficiencies at its facilities, the NYISO
believes that the short-term rate impacts of the Proposed Construction Facility are consistent

with the NYPSC’s recent rulings.

4, Given the current economic climate, the NYISO has further arranged for the payments to
consist of interest only for the first three years of the loan. Estimated amounts to be charged
under Rate Schedule 1 over the next three years under the Proposed Construction Facility would
be $100,000 for 2011, $1,000,000 for 2012, and $2,300,000 for 2013, representing less than
0.1%, 1%, and 1.5%, of the NYISO’s Rate Schedule 1 budget for each respective year. These
amounts would, in turn, be allocated among the NYISO’s Market Participants according to Rate
Schedule 1. Approximately 75% of these amounts are borne by load serving entities including
the several public utilities subject to the Commission’s retail rate jurisdiction, with the remainder
to be paid by other stakeholders. The table attached to the Petition as Attachment XV further

describes the cost of the Proposed Construction Facility to ratepayers in the State of New York.

5. The Proposed Construction Facility, therefore, represents a way to gradually phase-in to
rates expenditures the NYISO will be required to make to address the needs described herein at
both the NYI1SO’s Carman Road facility (the “Carman Property”) and at its Krey Boulevard

facility (the “Krey Property”).

6. The commercial terms and conditions set forth in the Commitment Letter, attached to the

Petition as Attachment I, represent the terms that the NYISO and Berkshire Bank, National



Association (“Berkshire”) have agreed to and are representative of those available in the market
for comparable loans. Berkshire is administrative agent for a syndicate of lending banks
including, as of the date hereof, The Washington Trust Company and Pioneer Savings Bank,
National Association (together with Berkshire, the “Lenders”). While the NYISO has not yet
executed a definitive loan agreement with the Lenders, it has executed a Commitment Letter and
anticipates closing on the Proposed Construction Facility on or before August 31, 2011. The
NYISO expects that the material terms and conditions of the definitive loan agreement will be

the same as or consistent with those set forth in the Commitment Letter.

7. From 2008 through 2010, the NYISO sought, evaluated and negotiated various financing
options for the Project with numerous multi-national, regional, community and other financial
institutions, most of which are headquartered or contain a significant banking presence within
New York State." When considering financing options to support the Project (as defined and
described in the Petition), the overwhelming majority of these potential lenders were either
unwilling to provide any loan commitment or limited their offers to a term no longer than five
years. Given the estimated useful life of the Project renovations, financing the cost over five

years is generally not appropriate.

8. Based on the NYISO’s discussions with potential lending sources, it is apparent that, in
addition to an increased level of risk aversion amongst lenders, the recent economic crisis has
resulted in lenders demanding deposits as part of any loan commitments, maintaining the ability
to reset loan pricing and/or deny loan extensions, and avoiding lengthy loan terms. Based on the

results of the extensive negotiations mentioned above, the NYISO believes that the Proposed

! Throughout 2008 and 2009 the NY1SO pursued financing options with numerous potential lenders.
During 2010, the NYISO met with 14 potential lenders, many of whom had also expressed interest in 2008 or 2009.



Construction Facility contains terms and conditions that, in their totality, are reasonable and

competitive.

9. One of the most advantageous aspects of the Proposed Construction Facility is the length
of the loan commitment period. When Berkshire extended the offer for the Proposed
Construction Facility to the NYISO in November, 2010, they agreed to hold the loan
commitment for a period of nearly ten months (until the August 31, 2011 proposed loan closing).
This commitment timeframe allows the NYISO the necessary time to pursue required permits
and approvals. Since market conditions and other factors can change significantly over time, it is
unusual for financial institutions to extend a financing offer with a commitment period of this

duration.

10. Another very favorable condition of the Proposed Construction Facility is the length of
the loan term. During the NYISQO’s negotiations, the predominant loan term suggested by
financial institutions was less than 20 years, which would have resulted in debt service
repayment costs to Market Participants considerably higher than what is included in the
Proposed Construction Facility. However, the 20-year period of the Proposed Construction
Facility (3-years’ interest-only payments during construction, followed by 17 years of principal
and interest payments) defers principal repayment until mid-2014 and permits the NYISO’s
current and future Market Participants to repay this financing over a period of time

commensurate with the long-term investment in the Project.

11.  As mentioned above, financial institutions have placed an increased focus on receiving
deposits as part of extending loan offers, particularly in connection with large or multi-year

transactions. The Proposed Construction Facility contains a requirement to place an amount



equal to 10% of the total loan commitment (up to $4,500,000) in deposits with the Lenders. This
level of depository requirement is considerably less than depository requirements in the majority

of other financing options that the NYISO has recently considered.

12.  Asis common in most real estate financings, the Proposed Construction Facility requires
that the Lenders receive a security interest as part of this long-term financing. The Lenders were
willing to accept a security interest in the Carman Property, which avoids further encumbering
the Krey Property. Additionally, most commercial mortgages require a security interest in assets
equal to the amount of the financing. However, in this case, the security interest in the Carman

Property is a fraction of the maximum principal amount of the Proposed Construction Facility.

13. The covenants required as part of the Proposed Construction Facility are expected to
mirror those in the NYISQO’s existing financings, thereby not introducing any significant
financial or operating restrictions and enabling the NY1SO to maintain the same level of

reporting and monitoring as is required by the NY1SO’s existing debt.

14.  The Proposed Construction Facility also permits the NYISO to prepay the outstanding
balance of the loan without penalty, as long as standard notice is provided to the Lenders. This
provides the NYISO the flexibility to consider potential alternatives to refinance this loan during

its 20-year term, if economic conditions and the lending climate were to significantly change.

15. From a cost perspective, the fees associated with the Proposed Construction Facility are
generally consistent with other lending offers considered by the NYISO in connection with the
Project and with several of the NYISO’s current credit facilities, including the 2010 Revolver
and the 2011-2013 Budget Facility (as such credit facilities are described in the Petition). The

interest spread on the Proposed Construction Facility is also generally consistent with current



market trends. Based on the one-month LIBOR rate as of December 1, 2010, the annual interest

rate for the Proposed Construction Facility would be 3.51%.
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STATE OF NEW YORK
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David B. Patton, Ph.D., being duly sworn, deposes and says:

1. I am the President of Potomac Economics (“Potomac™). As such, I was responsible for
Potomac’s recent work with The New York Independent System Operator, Inc. (“NYISO”)

described below, and for production of the Report (as defined below).

2. Potomac Economics is a firm specializing in expert economic analysis and monitoring of
wholesale electricity markets. Potomac Economics currently serves as the Market Monitoring
Unit (“MMU”) for the New York Independent System Operator, Inc. (“NYISO”), as the External
Market Monitor for the ISO New England Inc (“ISO-NE” or the “ISO”), and the Independent
Market Monitoring Unit for the Midwest ISO (“MISO”). In these roles, we are responsible for
assessing the competitive performance of the markets administered by the ISOs, including
assisting in the implementation of monitoring plans to identify and remedy market design flaws
and abuses of market power. We also provide reéommendations regarding market mitigation

measures and other market rules.




3. I have worked as an energy economist for nineteen years, focusing primarily on the

electric utility and natural gas industries. I have provided strategic advice, analysis, and expert

testimony in the areas of electric power industry restructuring, pricing, mergers, and market
power. I have also advised existing and prospective ISOs on transmission pricing, market

design, and congestion management issues.

4. The NYISO engaged Potomac to assess the potential benefits of the Broader Regional

Market initiatives, including potential production cost savings, and to present its findings to the

NYISO’s Management Committee.

5. Attached hereto as Exhibit A is a presentation prepared by Potomac assessing the
potential benefits of some of the Broader Regional Market initiatives (“Report”). The Report
~ provides independent information for consideration by NYISO staff, stakeholders, and

regulators.
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Introduction

* This presentation summarizes our assessment of the potential benefits of some
of the Broader Regional Market (“BRM”) initiatives.

* In particular, we estimate the production cost savings that may be achieved by:
v" Coordinating flows around Lake Erie through:
— Coordinated congestion management between RTOs; and
— The “buy-through congestion” initiative for transaction scheduling); and

v Improving the utilization of interfaces between MISO, PIM, NYISO, Ontario,
and New England.

*  We report production cost savings because it is the most accurate measure of
the improvement in economic efficiency.

v" In most cases, the short-term consumer savings would be substantially higher
(which is based on the price effects of the initiatives).




Inefficient Pricing of Loop Flows

To estimate the benefits of better coordination of flows around Lake Erie, we first
estimate:

v" The quantity of loop flows across each of the ISOs’ flowgates; and

v" The inefficient pricing of the estimated loop flows;

— The inefficiency is reflected in the difference between the value of the flowgate
capability and the charges to transactions that cause the loop flows.

— This difference provides insight about the potential efficiencies from
coordinated congestion management and buy-through congestion provisions.

For this analysis, we analyzed November 2008 through October 2009.

The value of flowgate capability used by the loop flows depends on the marginal cost
of re-dispatch for the monitoring ISO (the ISO on whose system the flowgate is on).

v" For example, if a flowgate is constrained with a $200/MWh shadow price and 150
MW of flowgate capability is used by loop flows in the forward direction, the
economic value of capability used by the loop flows is $30,000/hour.

v" This is equal to the congestion charges that would be collected if the 150 MW of flow
resulted from transactions scheduled internally.

3.



Inefficient Pricing of Loop Flows

Transmission Line Loading Relief (“TLR™) is often called when loop flows
are contributing to congestion on the flowgate.

v" However, inefficiencies exist whether or not a TLR is called and the broader
regional market initiatives will address these inefficiencies.

When no TLR is called, loop flows are not charged (or paid) for their use of
the flowgate. In this case, the BRM initiatives will enhance efficiency by:

v" Providing efficient scheduling incentives for transactions by charging
transactions that cause forward loop flows (contribute to congestion), and by
paying transactions that cause negative loop flows (relieve congestion).

v" Reducing re-dispatch costs in the monitoring ISO.

When a TLR is called, the costs incurred by transactions and the non-
monitoring [ISOs may be substantially higher (or lower) than the marginal re-
dispatch cost in the monitoring ISO. In this case, the BRM will:

v" Ensure that transactions that cause loop flows are charged (or paid) consistent
with the cost of re-dispatch in the monitoring ISO.

v Minimize the redispatch costs of the monitoring and non-monitoring ISOs.

-



Estimating the Quantity of Loop Flows

We estimated forward and reverse loop flows resulting from:

v' Inter-control area transactions where the monitoring ISO is not on the contract
path; and

v" Native generation-to-load impacts from the other three ISOs.

We first used Powerworld software to estimate distribution factors relative to
the key flowgates on each ISO’s system based on NERC planning cases.

Loop flow impacts were calculated for each inter-control area transaction:

v" For each transaction, the Transmission Distribution Factor (“TDF”’) was
calculated based on the source and sink of the transaction.

Native generation-to-load impacts were calculated for each generator:

v" For each generator, the Generation-to-Load Distribution Factor (“GLDF”) was
calculated as the difference between the generator’s Generation Shift Factor
(“GSF”) and the ISO’s load-weighted average Load Shift Factor (“LSF”).

v These GLDFs were used to calculated the market flows across each flowgate.
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Estimating the Pricing Inefficiencies

To identify pricing inefficiencies for the loop flows, the difference between the value
of the flowgate and the costs incurred by the source of the loop flows is estimated.

The value of flowgate depends on the marginal redispatch cost to manage the
congestion on the flowgate by the monitoring ISO.

v For the MISO, NYISO, and PJM, this is the flowgate’s real-time shadow price.

v For IESO, this is implied by the real-time nodal prices that are produced by its real-
time security-constrained dispatch software.

The pricing inefficiencies can be placed in two categories:

1. Under-priced Congestion: this occurs when transactions are not charged for their
loop flows, or where the value of the flowgate exceeds the costs incurred by non-
monitoring ISOs to help manage it.

2. Over-priced Congestion: this occurs when transactions that are more valuable than
the flowgate capability are curtailed (not estimated due to lack of data), or when non-
monitoring ISOs incur higher redispatch costs to help manage the congestion than
the value of the flowgate.

The following tables show these pricing inefficiencies. They report the difference
between the value of flowgate capability in the monitoring ISO and the charges (or
payments) to sources of the loop flows.
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Under-Priced Loop Flows

Monitoring I1SO (in $millions):
Direction/Source of Loop Flows NYISO ONT  MISO PIJM

Forward NYISO GTL $3 $1 $17
ONT GTL $7 $16 $16
MISO GTL $7 $10
PIM GTL $57 $15
ONT - NYISO $1 $4
MISO - ONT $6
PIM - MISO $2 $1
NYISO - PIM $2
Total $79 $30 $19 $37
Reverse NYISO GTL $2 $2 $15
ONT GTL $9 $16 $14
MISO GTL $9 $10
PIM GTL $40 $16
ONT - NYISO $1 $3
MISO - ONT $1
PIM - MISO $2 $1
NYISO - PIM $3
Total $61 $32 $19 $33




Over-Priced Loop Flows

Monitoring 1SO:

Direction/Source of Loop Flows ONT

Forward MISO GTL $25
PJM GTL $27
PJM - MISO $1
NYISO - PIM $6

Reverse MISO GTL $29
PJM GTL $23
PJM - MISO $5

NYISO - PIM $1




Conclusions of Loop Flow Analysis

* Forward and reverse loop flows are significant through each of the four ISOs.

v" The total gross value of the over-priced and under-priced loop flows is almost
$430 million.

v" The BRM initiatives would capture some portion of this value by providing efficient
incentives to schedule transactions and dispatch resources internally to minimize
costs throughout the four ISOs’ systems.

— The portion of the value that would be captured by the BRM is very difficult to
estimate. It is based on the ability of other ISOs or schedulers to relieve the
monitoring ISO’s constraints at a lower cost than the ISO’s real-time dispatch.

— We believe a reasonable range for this portion is 10 to 20 percent.
* These result may be understated for the following reasons:

v" Fuel prices were very low during the period studied, which reduces the value of
congestion.

v" We did not have data on TLR-based curtailments and, therefore, have not
1dentified cases where transactions were curtailed whose value exceed the value
of the flowgate.

v" It does not identify the potential efficiency gains of scheduling transactions to
relieve a constraint that was not scheduled under current rules.

9.




Analysis of External Interface Utilization

* In addition to the benefits of better coordination of transactions and internal
dispatch to lower the costs of managing congestion in the region, the BRM
addresses improving scheduling between ISO markets.

* Improved scheduling would more fully utilize the transmission interfaces
between the markets and generate significant benefits.

v" These benefits are best measured as reduced production costs.

v" Production costs are reduced as lower-cost resources in one market displace
higher-cost resources in the adjacent market.

v" The result of this process is improved price convergence between the markets.

* We performed an econometric analysis estimate the benefits that are available
from optimal scheduling of the interfaces between the markets.

* The portion of the savings that are ultimately realized depend on the actions
taken by the ISOs.

v" Real-time coordination of the net scheduled interchange (“NSI”) (or intra-hour
scheduling) would likely capture most of the savings.

v" Simply shortening the scheduling timeframes for participants would capture a
much smaller share of the potential benefits.

-10-




Analysis of External Interface Utilization

* The largest source of benefits we estimated derives from improving the utilization of the
interfaces between markets. The analysis is described below.

Ontario, MISO, and PJM Interfaces

*  We first estimated how prices in each ISO respond to changes in the scheduled
interchange (“NSI”) over the interface, recognizing that this price response varies as
prices increase or when there is congestion leading to the interface.

v Our model also controls for changes in the NSI over other interfaces.

v" We used the estimates to simultaneously optimize the interchange over each of the
four inter-ISO interfaces around Lake Erie each 5 minutes, given the interface limits.

i New England Interface

* To estimate the optimal NSI each 5-minutes for the NE interface, our analysis uses the
generator offers in both markets and recognizes congestion leading to the interface.

Long Island Ties to CT and NJ

* Benefits for these ties were only calculated when congestion separated LI, CT or NJ from
the broader RTO markets to avoid double-counting benefits from the primary interfaces.

* In these intervals, we estimate the optimal NSI adjustment, given transmission limits and
scheduling restrictions.

HQO-NY Interface

*  We have not estimated the benefits from dynamic dispatching the HQ interface, but
estimated the reduction in uplift costs and balancing congestion costs that BRM could
achieve. 11




Summary of Estimated BRM
Production Cost Savings

The potential savings we estimate address two aspects of the BRM initiations.

Both show significant potential economic efficiencies, although the benefits of
improved utilization of the external interfaces is larger.

The following table summarizes the estimated annual benefits in the two areas,
which totals:

v $160 million in savings for the NYISO interfaces and constraints; and
v $297 million in savings on all interfaces and constraints.
In total, the benefits may be understated due to:
v The low load and high surplus capacity that prevailed in 2009; and
v" The relatively low fuel prices in 2009.

The low fuel prices in 2009 can be addressed by adjusting the benefits to
correspond to a more typical natural gas price.

v" The benefits should be highly correlated to natural gas prices because gas-fired
units are on the margin in most periods in New York and the adjacent markets.

v" The table shows that at a $6 per MMBTU gas price, the benefits would rise to:
— $193 million on the NYISO interfaces and constraints;

— $362 million for all interfaces and constraints.
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Summary of Estimated BRM
Production Cost Savings

Estimated Fuel-Price

Coordination of Scheduled Interchange Benefits  Adj. Benefits*
New York - Ontario $66 $81
New York - PIM $46 $57
New York - New England $10 $12
Ontario - MISO $61 $75
MISO - PJM $48 $59
New York - HQ (Balancing Congestion Reduction) $8 $8
New York - HQ (Uplift Reduction) $11 $11
Long Island Ties to CT and NJ $5 $6
$255 $309
Assumed Estimated Fuel-Price
Coordinated Congestion Management Total Savings Benefits Adj. Benefits*
Under-priced Congestion
NYISO Forward Loop Flows $79 10% $8 $10
NYISO Reverse Loop Flows $61 10% $6 $8
PJM Forward Loop Flows $37 10% $4 $5
PJM Reverse Loop Flows $33 10% $3 $4
MISO Forward Loop Flows $19 10% $2 $2
MISO Reverse Loop Flows $19 10% $2 $2
Ontario Forward Loop Flows $30 10% $3 $4
Ontario Reverse Loop Flows $32 10% $3 $4
Over-Priced Congestion
Ontario Forward Loop Flows $59 10% $6 $7
Ontario Reverse Loop Flows $58 10% $6 §7
$427 $43 $53
Total Estimated Savings - All Interfaces/Constraints $297 $362

* Adjusted to a $6 per MMBTU Natural Gas Price -13-




BTC Charges and Transaction Scheduling

Some object to Buy Through Congestion (“BTC”) charges because they believe BTC
charges would shut-down inter-control area transaction scheduling.

We evaluate this concern by quantifying the effects of BTC charges on the
profitability of schedules around Lake Erie.

We evaluate the [IESO — MISO — PJM path from Nov 2008 to Oct 2009. This is a
common path that would likely be subject to higher BTC charges than other paths.

v" The first analysis examines how BTC charges might affect the profitability of
transaction scheduling.

v" The second analysis discusses the risks posed by BTC charges relative to the risks
posed by the TLR process.

Based on the results of the analyses, we find that:
v BTC charges would generally reduce but not eliminate the incentives to schedule.

v BTC charges would not significantly increase the volatility of profits from
scheduling. Rather, it would add one additional factor to the set of uncertainties that
participants currently face when forecasting the profitability of a schedule.

v" The BTC proposal may reduce physical uncertainty because participants that elect to
pay BTC charges are less likely to be curtailed by a TLR.

v" Finally, participants always have the option to not pay the BTC charges and be
curtailed as they are today.
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Transaction Profitability —
With and Without BTC Charges

The following figure summarizes the profitability of scheduling on the IESO to PJIM
path during the study period. We assume $5/MWh of scheduling charges.

v" The blue bars show the share of transaction MWs in each range of profitability
excluding BTC charges for NYISO flowgates.

v The maroon bars show the share of transaction MWs in each range of profitability
including BTC charges for NYISO flowgates.

v" The table summarizes the transaction MW-weighted profitability as well as the
share of transaction MWs that would be profitable with and without BTC charges.

The figure illustrates that although the BTC charges would reduce the profitability
of these schedules, they would remain profitable. During the study period,

v' Transactions earned an average of $2.89/MWh if BTC charges are included and
$3.73/MWh if BTC charges are excluded.

v' The share of transaction MWs that are profitable was 61 percent if BTC charges are
included and 64 percent if BTC charges are excluded.

The small difference in the two profitability distributions implies that including
BTC charges would not significantly change the overall variability of payoffs.

v Hence, participants would not face substantially higher uncertainty about the
profitability of scheduling in a particular hour than they do currently.
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Transaction Profitability —
With and Without BTC Charges
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Transaction Profitability and TLR Events

* The next figure illustrates the how profitability of scheduling was related to the
frequency of TLRs (level 3A and above) called by the NYISO.

v The TLR frequencies are shown according to the profitability of transaction
scheduling on the path during the study period.

— For example, a TLR was called in 21 percent of the hours when the profit from
scheduling would have been between $0 and $10/MWh.

v" The table in the chart reports: (i) the share of hours when a TLR was called, (ii) the
share of profitable hours when a TLR was called, and (ii1) the share of unprofitable
hours when a TLR was called.

* TLRs were called more frequently in the hours when transactions would have been
profitable than when they would have been unprofitable.

v TLRs were called in 25 percent of the profitable hours and 18 percent of the
unprofitable hours.

v" This implies that the TLR process is not just a source of uncertainty, but also
reduces the overall profitability of scheduling this path.

v" The current TLR process may generate greater than the risk and uncertainty than
would result from BTC charges.
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Transaction Profitability and TLR Events
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Conclusions and Recommendations

The BRM initiates promise substantial efficiency benefits to the markets in the
eastern interconnect.

The congestion coordination proposals will likely achieve efficiency benefits and
should not be a significant barrier to scheduling between and through the RTOs.

However, the largest source of benefits are the efficiency savings achievable by fully
utilizing the inter-RTO interfaces.

v" We would recommend this element of the BRM be the highest priority.

v Simply shortening the scheduling timeframes would not likely capture a large share
of the potential benefits.

v Real-time coordination of the net scheduled interchange (“NSI”) (or intra-hour
scheduling) would likely capture most of the savings.

— This does not constitute the ISOs participating in the market, just using bids and
offers in each market to establish the optimal NSI in the same way RTOs establish
optimal power flows across each transmission interface inside the markets.

v' Alternatively, participants could submit “spread bids and offers” indicating their
willingness to import or export power for 15-minutes based on the RTOs’ short-term
forecast of the real-time price difference between the RTOs.

— Ifthe RTOs’ forecasts are accurate, participants’ bids and offers should approach
zero, allowing prices to converge almost completely.
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Ralph Masiello, being duly sworn, deposes and says:

1. I'am the Senior Vice President, Innovation of KEMA, Inc. (“KEMA™). As such, 1
oversaw and approved KEMA’s recent work with The New York Independent System Operator,

Inc. (“"NYISO”) described below, and for production of the Report (as defined below),
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3. The NYISO engaged KEMA to (i) review the adequacy of its primary control center and
alternate control center for accommodating the NYISO’s existing responsibilities and expanded
responsibilities to ensure reliable grid operations and efficient market administration, and (ii) to
make recommendations regarding any necessary modifications or improvements in keeping with
industry best practices. To my knowledge and belief, based upon the information made available
to me at the time, KEMA’s Report represents the situation at both of the NYISO’s control
centers as of the date of publication, including consideration for growth projections and business

evolutions.

4. Attached hereto as Exhibit A is KEMA'’s final report of its analysis of proposals for

upgrading the NYISO control centers (“Report™).
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1. Executive Summary

The New York Independent System Operator (NYISO) is responsible for operating and
maintaining the reliability of the bulk power system and administering the wholesale electricity
markets in New York State. The grid and markets in New York State are among the most
complex in the country and pose unique operational and reliability challenges. The NYISO
operates the grid and administers the markets in New York State from its Primary Control
Center at Carman Road and its Alternate Control Center at Krey Blvd.

The NYISO engaged KEMA, Inc. (KEMA): (i) to review the adequacy of its Carman Road
Control Center and Krey Blvd Control Center for accommodating the NYISQO’s existing and
imminent new responsibilities to ensure reliable grid operations and efficient market
administration, and (ii) to make recommendations regarding any necessary modifications or
improvements to the NYISO’s control centers in keeping with industry best practices.

KEMA makes the following key findings and recommendations regarding the adequacy of the
NYISO’s existing control centers:

e Between 2011 and 2015, the NYISO will be required to meet expanded operational
responsibilities and reliability requirements to ensure reliable grid operations and
efficient market administration — the “Expanded NYISO Responsibilities” discussed in
Section 3 of this report.

e The NYISO’s control centers accommodate the NYISO’s existing responsibilities.
However, the NYISO must address shortcomings in its control centers to implement the
Expanded NYISO Responsibilities. Allowing the shortcomings to continue or adapting
partial fixes places NYISQO'’s ability to implement the Expanded NYISO Responsibilities
at risk and could compromise the NYISQO’s ability to reliably perform core functions.

e Both the Carman Road Control Center and the Krey Blvd Control Center have
shortcomings in their layout and capacity to accommodate additional operating staff.

o KEMA weighed alternative approaches for the NYISO to resolve the shortcomings in its
control centers, and recommends that the NYISO construct a new Primary Control
Center at Krey Blvd and convert the Carman Road facility into a viable and sustainable
Alternate Control Center.

New York Independent System Operator 1-1 November 22, 2010
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o KEMA also recommends that, if the NYISO accepts this recommendation, it initiate
planning and construction as soon as practicable, as the work on the centers, estimated
to take 24 to 36 months, must be complete before the staff and technology requirements
to support the Expanded NYISO Responsibilities exceed the capabilities of the existing
facilities.

KEMA makes these key findings and recommendations on the basis of the following general
findings, which are discussed in greater detail in this report.

Expansion of Operational Responsibilities and Reliability Requirements

The NYISO, along with the entire electric utility industry, is facing significant changes to the

power system and to their operational responsibilities. The NYISO’s ability to implement the
changes specific to the New York and neighboring region and presented in this report as the
Expanded NYISO Responsibilities, will hinge on:

o Developing additional information capture and presentation capacities in its control
centers to enhance situational awareness.

¢ Increasing control room staff to manage additional operational tasks. The NYISO has
identified that it will need at least two, and likely more, control room positions to support
the Expanded NYISO Responsibilities.

KEMA assessed the adequacy of the existing control centers to accommodate both current
operational responsibilities and reliability requirements and also the Expanded NYISO
Responsibilities. The Expanded NYISO Responsibilities include:

o Implementation of the Broader Regional Market initiatives. These initiatives address
complex seams issues, market inefficiencies, and reliability challenges. More generally,
these initiatives will improve inter-regional Independent System Operator coordination.
The NYISO expects the implementation of these initiatives will save approximately $200
million annually in wholesale electric power costs in New York.

e Incorporation of Smart Grid technologies. The NYISO is in the early stages of a
Department of Energy project to add phasor measurement units (PMUs) across the New
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York State power system and to display the data collected from the PMUs to operators
to enhance situational awareness’ within New York and throughout the broader region.

e Incorporation of intermittent, renewable generation resources. There are currently
approximately 7,000 MW of wind projects in the NYISO’s interconnection queue and the
currently available tools to manage a substantial amount of intermittent, renewable
resources may not be adequate. The NYISO must improve its ability to manage
substantial additions of intermittent generation.

o Compliance with evolving reliability requirements. The North American Electric Reliability
Corporation (NERC) and other reliability standards that are applicable to the NYISO
continue to evolve, and the Federal Energy Regulatory Commission (FERC) has
directed NERC to update and revise its standards in multiple respects.

The NYISO will be required to assume the Expanded NYISO Responsibilities between 2011
and 2015.

Assessment of the Carman Road and Krey Blvd Control Centers

KEMA identified the following pressing issues with the existing design and infrastructure of the
NYISO’s control centers that could compromise the NYISO’s ability to implement the Expanded
NYISO Responsibilities:

e Space constraints at the Krey Blvd Control Center. The control room at Krey Blvd is
approximately one-half the size of the Carman Road control room. The addition of the
anticipated new operating positions will exceed the design capacity of the room. Visibility
to key operating data is compromised by the long and narrow form of the room.

e Older technology wall displays at the Carman Road Center. North American ISOs and
RTOs have replaced or augmented old technology wall displays with large-format video
displays. While the Krey Blvd Control Center has a video wall, the Carman Road Control
Center does not have this technology.

! Situational awareness refers to the ability of system operators to continuously keep the system in an
“analyzed state” so that system contingencies can be managed without violation of reliability standards or
cascading outages.
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e Aging infrastructure at Carman Road. The Carman Road center, at over 40 years of age,
is the oldest center among ISOs and RTOs. Much of the infrastructure — emergency
generators and their fuel tanks, electrical switch gear, the roof, and other pumps and
motors — are near the end of their life and must be replaced.

¢ As concluded by KEMA in another study, the Carman Road Data Center should also be
redeveloped.

These issues must be addressed if the NYISO is to continue to provide reliable and efficient
service. Allowing the issues to continue or adapting partial fixes could compromise the NYISO’s
ability to implement Expanded NYISO Responsibilities.

Analysis of Alternatives

The constraints imposed by the conditions of the existing facilities and the requirements for
reliable operations limit the alternatives to resolve the control center issues:

o The NYISO can operate with only a single center (while the other center is planned out
of service) for a limited time — no more than a few hours.

e The needed renovations at Carman Road are extensive and, depending on the
approach, the construction schedule could extend 24 to 36 months. During this time, the
center may not be available for operation as a primary or alternative control center for a
significant period.

e The adequacy of the Krey Blvd Control Center to support operations over the long term
will lessen over time as the control room staffing increases. Current staff planning would
at least reach, if not exceed, the design capacity of the Krey Blvd Control Center within
the next calendar year.

e The Krey Blvd Control Center cannot be meaningfully expanded due to limitations
imposed by the building design and construction.

These constraints would necessitate development of an interim alternate control center during
the renovation of the Carman Road Control Center. KEMA cannot recommend this approach, as
it would provide an incomplete solution for the long term and entail significant stranded costs.
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KEMA finds that construction of a permanent facility is the best available alternative. Developing
a new control center on the Krey Blvd campus has several benefits beyond addressing the
shortcomings of the existing centers.

A cost study of a new control center has been prepared by Energy Initiatives Group, LLC.
Analysis from that report shows a positive cost benefit comparison to the development of a new
control center on the Krey Blvd campus and redevelopment of the Carman Road facility as an
alternate control center — the same plan recommended by KEMA.
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2. Background and Introduction

The NYISO is responsible for reliably operating the bulk power system and administering the
wholesale electricity markets in New York State, including the New York metropolitan area — the
largest urban area of the United States and one of the leading international centers of business,
finance, and the arts. The grid and markets in New York State are among the most complex in
the country and pose unique operational and reliability challenges. In large part, this is because
the New York metropolitan area consists of a series of islands fed by highly congested
transmission corridors that are susceptible to lightening strikes and other contingencies.

The NYISO operates the grid and administers the markets in New York State from its Primary
Control Center at Carman Road in Schenectady, NY and its Alternate Control Center at Krey
Blvd in Rensselear, NY. The Primary Control Center began operation in 1969 under the
NYISO’s predecessor, the New York Power Pool, and is the oldest ISO/RTO control center in
North America?.

The NYISO engaged KEMA (i) to review the adequacy of its Primary Control Center and
Alternate Control Center for accommodating the NYISO’s existing responsibilities and expanded
NYISO Responsibilities to ensure reliable grid operations and efficient market administration,
and (ii) to make recommendations regarding any necessary modifications or improvements in
keeping with industry best practices.’

2 KEMA conducted an informal survey of ISO and RTO control centers during this study. The construction
dates for those ISO/RTOs responding follow (organization names are not listed by request).

e |SO/RTO1 — 2006 (primary center); 2008 (backup center)

e [SO/RTO2 - 2006; 2008

e [SO/RTO3 -2010; 2007

e [SO/RTO4 —2002; 2010

e ISO/RTO5 - 2006; early 1980s

e ISO/RTO6 —2003; 2007

e NYISO - 1969; 2005
® The scope of KEMA’s assignment did not include cost benefit analysis; however, this report references
the findings of a cost benefit analysis performed by Energy Initiatives Group, LLC (EIG). Any additional
discussion of cost in this report must be understood to be qualitative, based solely on KEMA'’s extensive
experience with electric utility operations and control and data center design and construction.
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2.1 Methodology

KEMA consultants met with the NYISO staff to review the current state of the Carman Road
Control Center and the Krey Blvd Control Center. A first draft of the report was delivered and
reviewed by the NYISO, errors in fact corrected, and the findings discussed. The findings of this
assignment remain entirely those of KEMA.

The final report represents the situation at both the Carman Road and Krey Blvd Control
Centers as of the date of publication on the front cover, including consideration for growth
projections and business evolutions.

2.2 Experience and Qualifications of the Consultant

N.V. KEMA of Arnhem, the Netherlands is internationally recognized for technical and
management consulting, testing, inspection, and certification for businesses in the energy and
energy consuming industries, assisting more than 500 clients in more than 70 countries. KEMA
employs more than 2,000 full-time professionals and leading experts in many facets of the
energy utility industry. Founded in 1927, KEMA serves the complete spectrum of participants in
the energy marketplace and offers a full complement of services supporting generation through
to the consumer side of the meter. KEMA, Inc, the North American unit of the company
participated in the development of all of the North American ISOs and RTOs.
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3. Expanded NYISO Responsibilities

The adequacy of the existing control centers must be assessed not only against current
operational responsibilities and reliability requirements, but also against likely future
responsibilities and requirements — the “Expanded NYISO Responsibilities”. The assessment
must consider the lead time necessary to develop new control center facilities or to renovate
existing facilities before the NYISO’s responsibilities surpass its capabilities. For this reason, the
NYISO and other entities in the electric power industry continually review the adequacy of the
power system, forecast future developments, and evaluate the adequacy of the system to
support those developments. The Expanded NYISO Responsibilities that form the basis of this
assessment of the adequacy of the NYISO’s control centers include:

* Implementation of the Broader Regional Market initiatives.

e Incorporation of Smart Grid technologies.

e Incorporation of intermittent, renewable generation resources.
e Compliance with evolving reliability requirements.

It should be noted that, whole some of these responsibilities are unique to the NYISO, The
incorporation of Smart Grid technologies and intermittent, renewable generation and compliance
with evolving regulatory requirements affect the electricity power industry as a whole. In fact, the
Smart Grid and renewable generation requirements are being implemented around the globe.

3.1 Evolving Responsibilities and Requirements

Broader Regional Markets

The NYISO, in coordination with its neighboring ISOs and RTOs, is implementing a set of
related market enhancements, collectively the Broader Regional Markets initiatives. These
initiatives will improve the NYISO'’s ability to address complex seams issues, market
inefficiencies, and reliability challenges that result from the circulation of electric power around
Lake Erie. More generally, the initiatives will improve inter-regional Independent System
Operator efficiencies through the availability of enhanced market and ISO-to-ISO coordination.
These market enhancements are planned to be incorporated by 2013:
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e Buy-Through of Congestion - Cost allocation to and recovery of constraint management

costs from the parties responsible for creating the system congestion through the
identification of the sources of loop flow.

e Market to Market Coordination - Redispatch of generators within a neighboring control
area to address transmission constraints when that dispatch is more cost effective than
the dispatch of generators within the control area experiencing the constraints.

¢ Interface Pricing Revisions — Improvement of the pricing of energy sales between
individual grid operators (ISOs and RTOs) to allow for more efficient regional power
transfers.

e Interregional Transaction Coordination - Flexible transaction scheduling provisions to
improve market and operational efficiency by allowing transaction schedules to adjust to
the ever-changing system conditions and to respond to system contingencies.

These market enhancements are designed to reduce uplift costs associated with congestion
and real-time event management, to improve the capability to incorporate intermittent
resources, and, thereby, to lower total system operating costs. The NYISO expects the Broader
Regional Market initiatives to enhance reliability through regional dispatch and to save
approximately $200 million annually* in wholesale electric power costs in New York.

Integration of Smart Grid Data

The NYISO is in the preliminary stages of a Department of Energy-funded project, along with
the New York Transmission Owners, to implement a network of phasor measurement units
(PMUs) on the New York power grid and to integrate the data collected from the PMUs to
provide greater situational awareness® for NYISO dispatchers. This project is scheduled to be
implemented by 2013. The NYISO intends to integrate PMU data with NYISO systems in its

* Analysis of the Broader Regional Markets Initiatives, Joint NYISO-IESO-MISO-PJM Stakeholder
Technical Conference on Broader Regional Markets, September 27, 2010,
http://www.pjm.com/~/media/committees-groups/stakeholder-meetings/brmjsq/20100927/20100927-
analysis-of-the-broader-regional-markets-initiatives.ashxr

® Situational awareness refers to the ability of system operators to continuously keep the system in an
“analyzed state” so that system contingencies can be managed without violation of reliability standards or
cascading outages.
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Carman Road and Krey Blvd Control Centers. The applications PMU technology will support
include:

e Wide-area visualization and monitoring.

Phase angle and frequency monitoring.

¢ Inter-area oscillation detection and analysis.
e Proximity to voltage collapse.

¢ Dynamic model validation.

o Fast frequency regulation.

Optimization of capacitor operation for reliability and loss reduction.

In the long-term, the NYISO’s PMU network will interoperate with PMU networks in New
England, the Mid-Atlantic, the Midwest, and Ontario to create broader situational awareness in
the NYISO’s control centers and in control centers throughout the Northeast, and to facilitate
rapid responses to system disturbances that will help avoid major system disturbances such as
the 2003 Northeast regional blackout, which resulted in significant costs®.

These capabilities, along with the actions being taken by the NYISO to understand and manage
future Plug-in Electric Vehicle (“PEV”) charging demand, will require state-of-the-art monitoring
and control capability to address reliability concerns resulting from the use of Smart Grid
technologies and the anticipated demand requirements associated with significant use of PEVs.

Incorporation of Renewable Resources

The electric power industry, as a whole, lacks the tools to efficiently and under all conditions
manage large amounts of wind and other intermittent resources. As greater amounts of wind
resources are brought online in New York” and elsewhere, today’s technology for managing
wind resources may not be adequate to handle certain wind related events. Specifically,

® For the United States alone, costs estimates resulting from the 2003 blackout ranged from $4 to $10
billion. U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in
the United States and Canada: Causes and Recommendations (April 2004)

" There are currently approximately 7,000 MW of wind projects in the NYISO’s interconnection queue.
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reliability concerns arise from ramp events that must be managed. Wind plant ramp events
occur during sudden drops in wind speeds or when wind speeds approach cut-out levels that
cause sudden large drops in wind output levels. The industry, and the NYISO, must improve the
tools to manage wind ramp events. The NYISO must be able to receive and process real-time
data regarding wind speed and direction, requiring state-of-the-art monitoring capability.

In addition, new limited energy storage technologies are being developed, such as flywheel and
large scale battery technologies, to compliment the variable output of renewable resources. The
NYISO is also studying the charging demands of Plug-in Electric Vehicles and how they would
affect the overall dispatch. These new technologies will have to be integrated into the NYISO'’s
dispatch operations.

Considerable research is being applied to the problems of coordinated management of
intermittent resources, storage, and PEV charging; but until that time when appropriate
automated tools are ready for production use, the NYISO may have to add staff to the control
room floor to manually manage the resources.

Additional Reliability Requirements

The NYISO recognizes that mandatory North American Electric Reliability Corporation (NERC)
and other reliability standards that are applicable to the NYISO will continue to evolve. The
Federal Energy Regulatory Commission (FERC) has directed NERC to update and revise its
standards in multiple respects. The NYISO control centers must contain sufficient physical
space and flexibility to incorporate new control center technologies and additional staffing to
enable the NYISO to maintain compliance with evolving reliability requirements. It is widely
expected that FERC will soon expand the definition of Bulk Electric System facilities, so that
NERC standards apply to many additional transmission facilities 115 kV and above. If FERC
takes this action, the NYISO would require an additional control center position to comply with
the mandatory NERC standards.

The NYISO control centers should also contain sufficient space to accommodate additional staff
needed during events that threaten reliability, such as during adverse weather conditions.

3.2 Effects on Control Center Needs

The NYISO’s ability to realize the desired and expected benefits of the Expanded NYISO
Responsibilities will hinge on the capability of its infrastructure to gather, assemble, and deliver
the necessary information on system conditions both within New York State and regionally and
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the ability of NYISO personnel to act on the information. The NYISO will need to accommodate

the following capabilities in its control centers to implement the Expanded NYISO
Responsibilities:

e Include additional information capture and presentation technologies in its control
centers to enhance situational awareness.

 Accommodate additional control room staff to manage the related monitoring and
coordination functions.

The NYISO will need to appropriately manage the workload of control room and support staff to
reliably implement the Expanded NYISO Responsibilities. New functionality will entail new tasks
and processes that, when added to the existing workload within the control room, will require
additional staff to monitor and manage the grid.

Enhancing Situational Awareness

The NYISO’s control centers will require improvements in information capture and presentation
capabilities in the areas of:

e Regional wind and solar power production, forecast conditions, and intermittency
expectations.

o Existence and prediction of regional transmission system constraints.

e Review and validation of system flows and the identification of the sources of these
impacts.

e PMU data and the results of the applications analyzing the data.

Current conditions, short term predictions, and, most critically, changes to those conditions will
need to be understood in real-time.

The NYISO can enhance operator’s situational awareness via advanced video display
technology and a significant dedicated area of video wall display (a dedicated large format
display), which require space in both the NYISO’s control centers.
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The report on the August 2003 blackout® pointed to a lack of situational awareness by utility
operators as a key element in the events leading to the blackout. While the report does not
recommend or endorse large format video displays as a remedy for this problem, most of the
industry’s efforts in developing advanced visualization tools have focused on video
presentations, both small format (on the operators’ desks) and large format (video walls)®.

Additions to the Control Room and Operations Support Staff

The NYISO will also need to augment control room staff to manage the Expanded NYISO
Responsibilities. The NYISO has identified, and planned for, the inclusion of the following
additional control room positions:

o The Broader Regional Markets initiatives will add new workload to:

o Establish and validate schedules with each of the NYISO’s four neighboring
regions as often as every five minutes, rather than on an hourly basis as is
currently done.

0 Market-to-Market coordination requires setting up and validating redispatch
action for, and from, neighboring control areas to ensure efficient resource
utilization and satisfaction of reliability criteria.

0 Buy-Through of Congestion requires active monitoring for and identification of
parallel flow impacts on NYISO constrained facilities to minimize unrecovered
constraint management costs.

The NYISO plans to add one additional control room staff position to implement the
intra-hour scheduling. The NYISO will evaluate the addition of further control room staff
positions as the workload of the Broader Regional Markets initiatives is better known.

e The development of Smart Grid technologies is accelerating and the integration of these
technologies into the grid is increasing. Renewable generation resources are being built

8 U.S. Canada Power System Outage Task Force, Final Report on the August 14, 2003 Blackout in the
United States and Canada: Causes and Recommendations (April 2004)

° For examples of recent investigations, see: http://www.oe.energy.gov/our_organization/rnd.htm;
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-19103.pdf;
http://www.wrldc.com/docs/VHPSO_ FINAL.pdf
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and connected to a grid not designed for them. Control centers must manage reliability
concerns identified by PMUs and other Smart Grid technologies. The NYISO is prudently
preparing for increasing amounts of renewable resources, the output of which is often
difficult to forecast and control, by planning for enhanced situational awareness
technology, changing market rules, and considering adding a control room position
assigned to the management of Smart Grid and renewable resources. As with the
transaction scheduling position, this staffing requirement could very easily increase.

e If FERC decides to expand the definition of Bulk Electric System facilities, so that NERC
standards apply to many additional transmission facilities down to 115 kV, the NYISO
expects to add one additional transmission operating position in the control room to
address this change in NERC’s standards.
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4. Carman Road Control Center Assessment

The Carman Road Control Center, located in Guilderland, NY, was purpose-built as a control
center in 1969 by the predecessor of the NYISO — the New York Power Pool — which used the
building for offices and a control center from that date. The Carman Road Control Center is the
oldest of the North American ISO and RTO centers'°.

The control room is approximately 8650 square feet, with a ceiling height of almost two and one-
half stories. The dominant feature of the control room is a curved tile mapboard 22 ft high and
95 ft long (2090 ft?). The mapboard displays the NYISO transmission grid, down to 115 kV lines
(details of some lower voltage lines are omitted, trading off completeness for clarity). Chart
recorders presenting Phase 1 data'’ are mounted below the mapboard. Supplemental LCD
video displays are mounted within and around the board, showing lightning strikes, weather,
news, and other information of interest to the operators. Five consoles face the mapboard.
Operations support staff occupy offices surrounding the control room, with direct access to the
control room.

The layout and construction of the Carman Road Control Center presents challenges to the
continued reliable and efficient operation of the New York state electric grid. This is particularly
true when considering the Expanded NYISO Responsibilities described in Section 3 of this
report. The deficiencies that should be remedied in the near future to ensure continued reliable
operations can be grouped as follows:

Control Center layout.

Infrastructure deficiencies.

Future expansion requirements.

Cyber and physical security.

"% Ibid. footnote 2.

" Phase 1 data is telemetered directly from substations to the chart recorders and is monitored and
alarmed independently of the Energy Management System. The operators consider the Phase 1 data as
the most reliable source of critical operating information, as it is available even when the EMS is out of
service.
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4.1 Carman Road Control Center Layout

While the NYISO and the New York Power Pool have maintained and renovated the Carman
Road Control Center over its life, there are several problems with the current layout and
infrastructure that cannot be resolved without major construction.

Mapboard

The existing tile mapboard performs very well in presenting a “big picture” overview of the
transmission system in real time. The large format of the mapboard affords reasonable visibility
throughout even a large control room.

However, most ISO control centers have implemented video display walls in place of or
supplemental to mapboards. While mapboards have advantages in operating costs and legibility
(due to higher resolution), the set of data presented on a video wall and the form of presentation
can be changed moment-to-moment and the technology allows for the rapid deployment of new
presentations of data. These capabilities will help realize the full value of the Broader Regional
Markets initiatives, Smart Grid technologies, and the integration of renewable resources.

Video displays also allow the same data to be presented wherever needed in the control room.
This will provide a significant advantage as the control room area and operator complement
grow and the distance from the furthest operator to the wall displays lengthens.

NYISO must consider control room enhancements to accommodate video displays. The existing
hard-wired mapboard should be replaced, in total or in part, with video displays. This will be a
major construction effort and cannot be done while the room is occupied.

Chart Recorders

Currently, the CRT chart recorders showing Phase 1 data are mounted in the support structure
below the mapboard itself. The real value of the chart recorders and the associated alarm and
annunciation panels is that they are a base level of information directly connected to the field.

In conjunction with upgrades to accommodate video display technology, the chart recorders
should be removed and the Phase 1 data displays incorporated into the video display
recommended above. The data can still be received directly from the field devices. Rather than
display the data at just one location in the room, the information could be made available on the
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room wall displays as well as at each separate position on displays at the operating position
consoles.

Console Layout

The control room has five consoles, each facing the mapboard, with the Shift Supervisor
occupying the center position. Operations personnel have indicated that efficient operations
require them to be within easy visual and voice communication with each other and the
mapboard. As more positions are added, this need will be more difficult to realize. This is
particularly true if the single wall display of critical operating information is retained as a design
principle. As the room is upgraded to accommodate video displays, the consoles will need to be
rearranged for better visibility as well as communication between operators. Relocating the
consoles and adding consoles will be a major task, involving relocating communications and
power cabling as well as dismantling, moving and re-assembling the consoles themselves.
While this can be done while the room is occupied, it will be distracting to the operators and
could present a risk to reliability.

4.2 Infrastructure Deficiencies

The Carman Road Control Center currently supports reliable and efficient power system
operation. However as a result of the facilities’ age, there are problems that need to be
addressed in the near future to ensure continued reliable operations.

¢« The existing 600 kW emergency generators are over 30 years old and are nearing end
of life. Two new 1500 kW generators have been purchased as replacements. Before the
new generators can be installed, there will have to be a substantial reconfiguration of the
building power distribution system. Reconfiguration of the building power system will
replace much of the switchgear.

e The existing power distribution and UPS equipment are protected by manual fire
extinguishers, and the area is not suitable for the installation of a gas-based fire
suppression system. An automated fire suppression system is highly desirable as fires
have proven to be one of the most probable risks to control centers. This could
reasonably be accomplished during the installation of new generators and switchgear.

e The in-ground diesel fuel tanks for the emergency generators are nearing end of life and
will need replacement to mitigate the risk of fuel leakage.
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e The building roof is nearing end of life and must be replaced to prevent further
deterioration and possible equipment damage due to water leaks.

e Many of the pumps, switchgear components, and mechanical systems are original to the
building and nearing end of life. These systems will need to be replaced or rebuilt to
ensure reliable operations.

With careful planning each of the above items can be corrected, but with some disruption to
operations at Carman Road. Importantly, changes to the electrical system will require outages
of some duration and longer periods with reduced redundancy.

Work has already begun to address those facility deficiencies that were deemed to be most
urgent. However, during the time when the redundant systems are down there will be a higher
risk to power system reliability. During outages at the Carman Road Control Center, operations
can be conducted from the Krey Blvd Control Center. However, as discussed in Section 5 of this
report, shortcomings of the Krey Blvd Control Center will increase the risks to reliable and
efficient power system and market operation if the Krey Blvd Control Center is used for an
extended period of time.

4.3 Future Expansion

The existing Carman Road and Krey Blvd Control Centers meet current reliability needs. In the
near future both control centers will need to be expanded to implement the Expanded NYISO
Responsibilities. The NYISO has already initiated work to add three consoles to the current
complement, producing a total of eight control center positions.

Given that it is reasonable to expect that additional operating positions may be needed beyond
those now planned, any renovation of the control centers should include space for additional
positions beyond the three identified new positions. The Carman Road Control Center control
room is large enough to accommodate the identified expansion to eight consoles, but will
require construction to incorporate further consoles, particularly in conjunction with the
redevelopment of the existing wallboard with video technology. If the NYISO were to renovate
Carman Road as the primary control center, construction could take 24 to 36 months. The
NYISO would need to operate from the Krey Blvd Alternate Control Center for some of the
construction time. As presented later in this report, the Krey Blvd Control Center is not presently
suitable for long-term operation.
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4.4 Physical and Cyber Security

Physical access to and throughout the Carman Road Control Center is aligned with good
industry practice and meets all industry and government security requirements. KEMA is not
aware of any changes to requirements that could not be satisfied by the existing Carman Road
Control Center, but certain temporary measures taken to meet existing standards could be
improved with a facility designed to meet present day security requirements.

The lack of office space at Carman Road has resulted in locating a number of operating support
staff behind the mapboard. While NYISO manages these employees as essential personnel, a
“best” solution would have them located outside the control room security perimeter.

KEMA is currently auditing NYISO’s cyber security procedures and practices under a separate
contract. At this early stage of that work, KEMA is not aware of any cyber security issues that
can be attributed to shortcomings of the Carman Road Control Center. The authors of this
report will review the final findings of cyber security audit and will issue an amendment to this
report if issues are found with the Carman Road Control Center.
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5. Krey Blvd Control Center Assessment

In 2005 NYISO purchased an office building on Krey Blvd in Rensselaer, NY to consolidate the
majority of its staff into a single location. As part of the renovations and retrofits to the building, a
new data center and a new alternate control center were constructed within the building. The
relocation of the alternate control center was primarily driven by the NYISO’s need to resolve
certain security risks regarding the location of the then-existing alternate control center that had
been identified by several security studies by U.S. agencies and the NYISO’s internal audit staff.

The Krey Blvd Control Center is located on the second floor of the Krey Blvd facility, and
occupies an area of approximately 4000 ft. The Krey Blvd Control Center has seven consoles
facing a projection display wall configured as a 12 wide x 2 high matrix of video projection
display cubes (512 ft* of display area). An enclosed conference room, work areas for market
and scheduling staff, and one supervisory office are located within the control room’s secure
area.

The Krey Blvd Control Center currently provides a reliable alternate control center, as required
by NERC. However, the layout and construction of the Krey Blvd Control Center present
challenges to continued reliable and efficient operation of the New York State electric grid. This
is particularly true when considering the Expanded NYISO Responsibilities. The deficiencies
that must be remedied in the near future to ensure continued reliable operations can be grouped
as follows:

Krey Blvd Control Center layout.

Infrastructure deficiencies.

Future expansion requirements.

Cyber and physical security.
5.1 Krey Blvd Control Center Layout

While the Krey Blvd Control Center has served NYISO well since its development, there are
problems with the current layout that cannot be easily resolved.
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Room Configuration

The Krey Blvd Control Center control room is a shallow rectangle, 80 ft wide and 44 ft deep (to
the front of the video display wall). While the Carman Road Control Center has adequate space
within the control room security zone, the Krey Blvd Control Center space is very limited. The
floor area is less than half that of the Carman Road Control Center and includes work areas for
operations staff who are located outside the control room in the Carman Road facility.

There are seven consoles; four in the row closest to the video wall and three in a second row.
Because of the shallow room depth, the operating positions at the ends of the room are outside
of the optimum viewing angles of the video wall; therefore a considerable fraction of the video
wall is not useful from these operating positions. The compromised view of the information
presented on the wall could lead to misinterpretation of the operating conditions, increasing the
risks to reliable operation.

If the NYISO is to operate from the Krey Blvd Control Center for more than a few days,
arrangements must be made to move personnel from the offices surrounding the Krey Blvd
Control Center to make room for the required operations support personnel from the Carman
Road facility. If the Carman Road Control Center is uninhabitable for more than a few weeks,
approximately 75 employees would need to move to the Krey Blvd Control Center. Business
continuity plans provide for temporary relocation, but, over time, efficiency of operations will
suffer if the relocation of staff is required for a longer period of time. These 75 employees do not
include approximately 10 management and administrative staff who would also be relocated if
operations were to move to the Krey Blvd Control Center for more than a few days.

Video Display Wall

The Krey Blvd Control Center video display wall is a two-high by twelve-wide matrix of
projection cubes, installed into the front wall of the control room. This display area of 512 ft* is
less than 25% of the Carman Road Control Center wallboard size (2090 ft?). The two-high
column of projectors on the left side of the wall is used to display chart recorder data, and the
remaining screens show the transmission one-line diagrams. The Phase 1 data is presented in
the chart recorder space, but the data at Krey Blvd is not considered as reliable as it is
dependent on equipment at the Carman Road Control Center. If the Carman Road Control
Center is out of service, the Phase 1 data will not be available at the Krey Blvd Control Center.

The size of the video wall is limited by the length of the room and the low ceiling height of 8 ft 3
in (further discussed in Section 5.3). While this video display wall is adequate for the current
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level of operations, it will not be adequate for the expansion required to meet the Expanded

NYISO Responsibilities. This is particularly true when considering the video display
requirements of incorporating Smart Grid technologies and the technologies for the
incorporation of intermittent, renewable resources.

The considerable differences between the wall displays at the Carman Road and Krey Blvd
Control Centers are not commensurate with best practice. ldeally, the presentation of operating
information would be identical at both the Carman Road and Krey Blvd Control Centers. In the
ideal scenario, there would be no distinguishing characteristics between the operating floors at
the two centers. The extreme difference is wallboard space (2090 ft2 versus 512 ft2), the
different technologies (tile board versus video display), and the different presentation of
information stemming from these differences is a shortcoming that compromises both short- and
long-term operations from the Krey Blvd Control Center.

5.2 Infrastructure Deficiencies

If the Krey Blvd Control Center is to continue as a reliable alternate control center for even the
near future, shortcomings of the power supply need to be addressed. The Krey Blvd building is
fed from a single substation; uses a single generator for non-critical load and another single
generator for critical loads. The supply to critical loads is configured for a second generator that
has not yet been installed. There are no provisions for sharing or transferring loads between the
two generators or for selective load shedding.

The reliability of the Krey Blvd power supply is on the order of 97.5%, compared to 99.9% for
Carman Road'?. This is acceptable for its current use as an alternate control center, but not
acceptable if it is to be considered a viable long-term primary control center.

5.3 Expansion Requirements

The Krey Blvd Control Center meets current reliability requirements. However, in the near future
both control centers will need to be expanded, replaced, or renovated to support the
requirements identified in Section 3.

2 This comparison assumes the complete loss of utility power and reflect the industry norms for the
difference between a single emergency generator and an ‘N+1’ configuration.
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One additional console position could possibly be added in the Krey Blvd Control Center,
bringing the total up to eight positions, by eliminating some of the office space. However, the
view of the video display from that console would be severely compromised with the acute angle
to the screens, exacerbating an already marginal situation. Expansion of the room itself is
limited by its placement within the building; it is bordered on three sides by fixed walls. The only
available space for expansion would be to the operators’ left into the adjacent office space.
Expanding into this space would further compound the problem with viewing angles because of
extended width in relation to the shallow depth of the room.

The critical problem will be expanding the video display as required to enhance situational
awareness. The ceiling height is limited by the ceiling structure, which cannot reasonably be
altered. This limits the video displays to 5’ high, given the 3’ height from the floor to the first row
of screens required for visibility. This severely limits the amount of data that can be shown on
the screens.

5.4 Physical and Cyber Security

Physical access to and throughout the Krey Blvd Control Center, is aligned with good industry
practice and meets all industry and government security requirements. KEMA is not aware of
any changes to requirements that could not be satisfied by the existing Krey Blvd facility.

KEMA is currently auditing NYISO’s cyber security procedures and practices under a separate
contract. At this early stage of that work, KEMA is not aware of any cyber security issues that
can be attributed to shortcomings of the Krey Blvd Control Center. The authors of this report will
review the final findings of cyber security audit and will issue an amendment to this report if
issues are found with the Krey Blvd facility.

New York Independent System Operator 5-4 November 22, 2010
Business Confidential



0. Carman Road Data Center Assessment

The NYISO separately engaged KEMA to review the adequacy of the Carman Road Data
Center to support operations. The objective of that study was to review the current state of the
data center at the Carman Road facility while accounting for growth projections in the area of
power consumption, platform expansion, and identified business evolution, and to provide an
assessment of current adequacy and a plan for expansion.

The report was submitted to the NYISO in September 2010. The following is a synopsis of that
report.

NYISO has realized good value from the Carman Road Data Center. Over its forty-year life the
Carman Road Data Center has been expanded, augmented, and renovated as needs and
technology have changed. Deficiencies of the center have been reasonably worked around and
the center has given the NYISO reliable service.

The Carman Road Data Center is not without problems. None of these issues in isolation is
sufficient to necessitate replacing the center. However, taken in total and recognizing the age of
the building, consideration of a new data center is warranted.

Determining the critical time when the Carman Road Data Center can no longer satisfy the
NYISO’s needs is difficult. That moment must be identified some time in advance, at least
eighteen months, to allow for the design and construction of a replacement. It is reasonable to
expect that the Carman Road Data Center will remain useful over the next eighteen months, but
sometime beyond that time, further work-arounds or replacement will become necessary.

Considering the age of the building, the numerous compromises made to achieve the current

lifetime, and the ongoing compromises to be made if the building is to continue as the primary
control center, KEMA endorses a decision to begin work to construct a new data center. This

determination is based on engineering principles. But there are other viewpoints that reinforce
the desirability of a new data center.

The Carman Road Data Center is an inefficient design. While our estimate of the cost of this
inefficiency - $100,000 to $200,000 per year — is not enough to by itself justify a new facility, the
savings over the lifetime of a new data center can offset some of the construction cost. The
sooner these benefits could be realized, the greater the payback.
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There also is the value to the NYISO in developing “green”, or at least “greener”, facilities. Other
organizations such as Syracuse University, have constructed energy efficient data centers.
Syracuse has constructed a data center that operates with effectively no power from the
electricity grid (http://www.syr.edu/greendatacenter). While operating off the grid may not be

realistic for the NYISO, positioning the company as environmentally proactive is appropriate for
this day and age.

Finally, the near-term plans for the IT infrastructure reinforce our findings. The NYISO refreshes
the IT infrastructure over multi-year cycles, targeted at three years. Four projects now underway
could benefit from installation directly into a new data center (as opposed to installation into the
existing center and subsequent movement to a new center):

e Replacement of the current-generation Ranger servers.

e Replacement of the tape silo data backup system.

e Replacement of the backbone networking hardware.

e Inclusion of systems associated with the DOE Smart Grid project.

The benefits, although not quantified as part of this report, would include reduced costs (labor
and shorter project cycles) by avoiding the work to relocate the new hardware from the existing
center to the new center and reduced risk of outages for the same reason.

As found in the Carman Road Data Center report, while we cannot declare the state of the
Carman Road Data Center to be in crisis, we fully support a decision to begin construction of a
new data center. We believe a greater benefit will be realized the sooner this activity is started,
in terms of realizing operating cost benefits, avoiding the stranded cost of partial solutions, and
earlier mitigation of the risks endemic to the design compromises in the existing data center.
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1. Analysis of Alternatives

As described throughout this report, both the Carman Road Control Center and the Krey Blvd
Control Center have shortcomings in their layout, infrastructure, and their capacity to
accommodate the expected new functionality and additional operating staff required to
implement the Expanded NYISO Responsibilities. The most pressing issues with the existing
control centers are the space constraints at the Krey Center, the out-of-date wall displays at the
Carman Road Control Center, and the aging infrastructure at Carman Road. As concluded in
another study (and summarized in this report), the Carman Road Data Center should also be
redeveloped.

The constraints imposed by the conditions of the facilities at the Carman Road Control Center
and the Krey Blvd Control Center and the requirements for reliable operations limit the effective
alternatives:

e The NYISO can only operate from a single center (while the other center is planned out
of service) for a limited time — no more than a few hours.

e The needed renovations at Carman Road are extensive and, depending on the
approach, the construction schedule could extend 24 to 36 months. During this
construction time, the center may not be available for operation as a primary or
alternative center for a significant period.

e The adequacy of the Krey Blvd Control Center to support operations over a long term
will lessen over time as the control room staffing increases. Current staff planning would
at least reach, if not exceed, the design capacity of the Krey Center within the next
calendar year.

o The Krey Blvd Control Center cannot be meaningfully expanded due to the building
design and construction.

The constraints clearly mandate development of an interim alternate control center during the
renovation of the Carman Road Control Center. This center would need all of the current
operational capabilities of the Carman Road Control Center to maintain compliance with FERC
and NERC requirements. Establishing this control center will be no small task. Even with the
construction of an adequate temporary alternate control center, the adequacy of the Krey
Control Center for use as a primary control center over a long construction period is
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questionable. Furthermore, a temporary alternate control center would be without long-term
value. For all these reasons, we do not recommend this alternative.

If a third control center must be developed during renovation of Carman Road, we recommend
construction of a permanent facility. Developing a new center on the Krey Blvd campus has
several benefits beyond addressing the shortcomings of the existing centers:

The new center can be designed with capacity for the known staff complement and for
growth beyond that size.

e The technology and arrangement of consoles and wall displays can be rethought,
enhancing situational awareness.

e Assuming that Krey Blvd would become the primary site, staff time travelling between
corporate headquarters and the primary control center would be eliminated. Locating the
primary control center on the campus would bring the key operating staff more fully into
the NYISO corporate culture.

¢ Under the same assumption, the Carman Road Control Center could be redeveloped
into the alternative site — a role more commensurate with its remote location.

e Location of the primary control center at the Krey Blvd site makes it immediately
accessible to senior management during power system upsets.

e The eventual decommissioning of the current Krey Blvd Control Center would free up
valuable office space.

A cost study of a new control center is being prepared by Energy Initiatives Group, LLC.
Preliminary analysis from the current draft of that report shows a cost benefit to the
development of a new control center on the Krey Blvd campus and redevelopment of the
Carman Road Control Center as an alternate control center — the same plan recommended by
KEMA. This Control Center Needs Assessment Study report will be updated when a final cost
report is available.
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8. Summary and Recommendation

The NYISO has realized full value from the Carman Road Control Center. Over its forty-year life
the Carman Road Control Center has been expanded, augmented, and renovated as needs and
technology have changed. The Carman Road and Krey Blvd Control Centers have together
enabled the NYISO to perform its operating responsibilities and meet reliability requirements.
However, NYISO’s ability to implement the Expanded NYISO Responsibilities will be at risk
without replacement or expansion of the existing control centers to provide for additional staff
and enhanced situational awareness.

KEMA has examined alternatives for redeveloping the control centers to provide for the
additional staffing and technology required to maintain the reliable and efficient operation of the
power grid in New York State and the administration of the wholesale electricity markets. For
the reasons set forth in Section 7, KEMA recommends that the NYISO construct a new Primary
Control Center at Krey Boulevard, and convert the Carman Road Control Center into a viable
and sustainable alternate control center.

KEMA also recommends that, if the NYISO accepts this recommendation, it should initiate
planning and construction as soon as practicable, as the work on the control centers, estimated
to take 24 to 36 months, must be complete before the staff and technology requirements to
support the Expanded NYISO Responsibilities exceed the capabilities and capacity of the
existing facilities.
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1. Executive Summary

The New York Independent System Operator (the “NY1SO”) operates the bulk power system
and administers the wholesale electricity markets in New York. The NYISO’s primary
control center is located on Carman Road, and the alternate control center is located on Krey
Boulevard. While the control centers are sufficient to allow the NYISO to meet its existing
responsibilities, the NYISO has identified a number of additional responsibilities that it will
be required to perform in the next one to four years that will require new technology and
additional operations staff at its control centers. The NYISO’s ability to meet these
additional responsibilities could be compromised if the current control centers are not
upgraded. The NYISO is currently comparing the costs and benefits of several alternatives
for upgrading its control centers that will enable it to meet future responsibilities.

The NYISO has engaged the Energy Initiatives Group, LLC (“EIG”) to conduct a cost-
benefit analysis of the proposed alternatives and to determine which alternative is the most
cost-effective approach for upgrading the NY1SQO’s control centers. EIG has reviewed the
alternatives proposed by the NYISO, including the modified alternative proposed by
stakeholders. EIG has reviewed the NY1SO’s underlying assumptions and calculated the net
present value of the costs of the alternatives. A benchmark survey was also conducted of the
NYISO’s neighboring control centers to compare costs of construction and facility assets.

Based on its analysis, EIG recommends that the NY1SO proceed with its Alternative 3.
Alternative 3 encompasses the construction of a new primary control center at Krey
Boulevard and the redevelopment of the existing control center at Carman Road to serve as
the alternate control center. Of the proposed alternatives, Alternative 3 will best allow the
NYISO to incorporate the Broader Regional Market Initiatives, which are estimated to yield
approximately $358 million dollars in efficiencies across the markets administered by the
participating ISO/RTOs. Approximately $200 million dollars of this total will come from
transactions on the interfaces of the New York Control Area, translating into significant
savings in New York wholesale electric prices.
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2. Introduction

The NYISO is responsible for providing for the long-term, reliable operation of the bulk
power grid in New York. The NYISO has identified a number of additional responsibilities
that the NYISO will be required to perform in the next one to four years that will require new
technology and additional operations staff at its control centers. The NYISO’s ability to
meet these future responsibilities could be compromised if the current control centers are not
upgraded. The NYISO is currently examining several alternatives for upgrading its control
centers to enable it to satisfy additional responsibilities. The NYISO has requested and
received feedback from various stakeholders regarding these alternatives, including a request
from stakeholders that the NYISO obtain an independent cost-benefit analysis.

The NYISO has engaged EIG to perform an independent analysis for the cost and benefit
comparison of the two alternatives the NYISO has developed for upgrading its control
centers as well as the modified alternative proposed by stakeholders. EIG’s analysis included
an independent review of the underlying need and cost comparison of the various
alternatives. This report is intended to provide independent information for consideration by
NYISO staff, stakeholders, and regulators.

2.1 Scope and Approach

In conducting its review, EIG performed the following tasks:

e Reviewed the following alternatives, previously identified by the NYISO:
0 Alternative 2: expand the existing control center at Carman Road
o Alternative 3: build a new control center at the Krey Boulevard campus
0 Alternative 2A: expand the existing control center at Carman Road and add
trailers and associated upgrades at the Krey Boulevard campus to house
support staff when needed to operate at ACC.

e Reviewed the following for design alternatives 2 and 3:
0 Assumptions
0 Cost Estimates
0 Supporting Documentation.

e Toured the NYISO’s facilities for background support for alternatives 2 and 3.
e Offered an opinion as to the accuracy of the NYISO’s analysis.

e Reviewed stakeholders’ modified proposal for an alternative, low-tech option
(Alternative 2A). This review specifically included consideration of whether during a
long-term emergency, temporary office structures could be procured, installed, and
occupied such that back-up operations could be managed without incurring the higher
costs of building out office space.

0 Reviewed Alternative 2A in terms of:
= Costs
» Risks
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= Practical Feasibility.

e Considered the age and condition of existing infrastructure.
e Benchmark neighboring control centers.
e Prepared a final report of findings and recommendations.

In addition, in performing these tasks, EIG considered the following factors:

e Operational efficiencies which could be achieved by consolidating onto a single
campus.

0 Reviewed and analyzed identified opportunities
o0 Provided a net present costs recommendation as to the most cost effective
approach to meet these reliability needs.

e Anticipated functional requirements of control center due to industry changes that
will require control center expansion such as:

o0 Increased situational awareness and presentation to operators

o0 Requirement changes due to future Bulk Electric System (“BES”) definition
expansion by NERC

0 Broader Regional Markets coordination

o0 Increased operation coordination between NYISO and neighboring
ISO/RTOs.

2.2 Background

The NYISO has identified a number of additional responsibilities that it will be required to
perform in the next one to four years and that will require new technology and additional
operator staff at its control centers. The expanded NYISO responsibilities cover areas such
as potentially expanded NERC standards, reliability and market additions, and new
situational awareness tools. For example:

1.

2.

w

Broader Regional Markets (“BRM?”), which will require intra-hour transaction
scheduling, loop flow, and congestion management

Situational awareness tools, including phasor measurement units and wide-area
displays to increase the NYISO’s readiness to integrate alternative supply
resources such as demand response, PHEV, flywheels, battery storage, and other
limited energy storage resources

Management of increasing levels of renewable resources

Evolving and more stringent NERC Critical Infrastructure Protection (“CIP)
standards

Expanded definitions of the Bulk Power System by FERC and subsequent
additional responsibilities under NERC.

When these expanded NYISO responsibilities develop, the NYISO must take action to
expand the existing control room and update technology. The NYISO has explored various
options to update their facilities to meet future expanding demands and to correct identified
deficiencies.
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2.3 Methodology

The study started with a physical tour of both facilities at Krey Boulevard and at Carman
Road. The tour revealed issues regarding asset conditions, replacement needs, and space
requirements to accommaodate future growth to a maximum of 133 staff positions required
for control room and operational support tasks. These functions include the following:

e Operations

e Grid Operations

e Operator Training

e Reliability & Compliance

e Auxiliary Market Operations
e TCC Market Operations

e Energy Market Operations

e Commitment Analysis

e Scheduling Supervisor

e Price Validation

e Power System Application Engineering
e Operations Analysis

e Information Technology

e Facilities

e Human Resources.

Additionally, discussion was held regarding the proximity of outage coordinators with
control room staff, situational awareness and non-compliance risk, and requirements related
to implementation of Broader Regional Markets starting in 2011, with full implementation by
2013, and smart grid projects currently being implemented by transmission owners. Also,
EIG considered the anticipated change by the FERC to expand the definition of the Bulk
Power System and subsequent requirements imposed on the NY1SO’s control centers.
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3. Analysis of Proposed Alternatives

The existing primary control center (the “PCC”) at Carman Road is an aging facility built in
1969 to support the New York Power Pool (“NYPP””). The NYISO inherited the control
room at Carman Road from the NYPP when the NYISO was formed. Various infrastructure
repairs and needed upgrades were identified by the NYISO in recent years. However, the
NYISO deferred the work due to an inability to obtain financing in 2008 and 2009 and used
the time to relook at all the alternatives and emerging work load. In addition, control room
technology, such as the static tiled mapboard, has not been significantly updated in 40 years.

When the PCC was initially constructed, its designers could not envision how power system
operation would function in today’s complex market environment, and the control center
does not accommodate the tools now required by system operators to reliably operate the
power system.

The NYISO is proceeding with certain enhancements and improvements at the Carman Road
PCC that would be compatible with any of the potential expansion items under consideration.

The existing alternate control center (the “ACC”) at Krey Boulevard is located in a recently
renovated facility. However, the space is limited for expansion of operator console positions
and the existing video wallboard has limited functionality due to the room’s size and ceiling
height. The video wallboard cannot display all of the information required by the operators
for a high-level overview of the New York Control Area (“NYCA”). Additionally, as the
new Phasor Measurement Unit (“PMU”) Project is implemented as part of the DOE Smart
Grid project, adequate space will not be available for presenting this information on the video
wallboard with other related NYCA information. The ACC is supplied by a single
distribution feeder and a single generator backup for critical load. For extended operation of
the ACC, a diversely-routed second distribution feeder should be considered and installed.

EIG reviewed and compared the costs and underlying assumptions of the three alternatives,
taking into consideration certain benefits expected from the proposed upgrades.

3.1 Alternative Overview
3.1.A Alternative 2:
This option includes the following:
1. Renovate the Carman Road facility to house an expanded PCC and new data center
2. Update the Krey Boulevard building infrastructure to support greater redundancy for
commercial and emergency power.

3.1.B Alternative 3:

This option includes the following:
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1. New addition at Krey Boulevard site to house an expanded PCC and office space for
operations support staff.

2. Update the Krey Boulevard building infrastructure to support greater redundancy for
commercial and emergency power

3. Renovate the Carman Road facility to house a new data center, upgrade the
emergency generators, and remediate aging facilities

3.1.C Alternative 2A:
This option includes the following:

1. Renovate the Carman Road facility to house an expanded PCC and new data center

2. Expand the Krey Boulevard facility to house a minimal ACC

3. Update the Krey Boulevard building infrastructure to support greater redundancy for
commercial and emergency power

4. Provide low-tech building options located at Krey Boulevard for operations support
staff when operating in extended ACC mode when needed

3.2 Alternative Details

3.2.A Alternative 2 Details

The Carman Road PCC can be expanded to accommodate the total of seven operating
positions immediately required, and up to ten total operating positions to accommodate
future growth envisioned by the NYISO. However, expanding beyond those ten positions
would involve significant brick and mortar modifications since the control room is built out
to existing exterior walls.

The PCC expansion would accommodate a potential increase in the work load of the
Reliability Coordinator function due to an expanded definition of the Bulk Power System.

The existing ACC at Krey Boulevard is, however, currently limited to seven operating
positions, and the existing video wallboard is limited in its situational awareness
functionality, both due to the room’s size and the ceiling height. The video wallboard cannot
display all of the information required by the operator for high level overview of the NYCA,
much less neighboring control areas with which NYISO has joint operating agreements.

Under this alternative, there is no provision made for housing the approximately 75 operation
staff at the ACC necessary for extended operation.

While the renovated PCC would accommaodate the need for increased situational awareness
and smart grid functions on the video wallboard, the existing ACC could not accommodate
the increased functions due to the limited size of the board. In addition, the ACC facility
cannot be expanded to allow the increase of operator positions, from the seven immediately
required, to up to ten that may be needed to handle future, potential expanded NY1SO
responsibilities.
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As a result of these findings, Alternative 2 was found not to be a viable option and no further
evaluation of this alternative was conducted.

3.2.B Alternative 3 Details

The new Krey Boulevard PCC would be built initially for up to ten operating positions that
would address short term needs (two to three additional operating positions) and
accommodate potential long term needs, as envisioned by NYI1SO. Expansion beyond those
ten positions would be possible since renovations would involve sheetrock walls rather than
exterior building walls.

The PCC and ACC could accommodate the potential increase in work load of the Reliability
Coordinator function due to an expanded definition of the Bulk Power System.

Under this alternative, the existing Carman Road facility becomes the ACC. It has five
operating positions currently, with the capability to expand to ten positions. The static
mapboard would remain and additional large video screens would be added around the side
perimeters of the room for increased situational awareness. However, the static mapboard
does not lend itself to increased situational awareness. This site also has the ability to be
renovated at a future time to replace the static mapboard with a video wallboard and to
reposition the operator consoles to accommodate up to ten operator positions.

When the ACC at Carman Road is required to be operational for extended periods (greater
than two weeks), the operations support staff would be housed in existing conference rooms
and the old data center area.

Under this alternative, both the PCC and ACC could accommodate the need for increased
situational analysis and smart grid functions on the PCC video wallboard and ACC large
video screens.

Both the PCC and ACC could accommodate the need for implementation of Broader
Regional Markets with the ten operator consoles positions.

Working with NY1SO, the cost estimate for this alternative is $48.9 million. See Table 2 in
the cost analysis section for a summary of the cost components.

Under this alternative, the NYISO has identified gains in internal operational efficiencies by
consolidating NYISO functions on a single campus. These efficiencies are estimated to be
approximately $0.7 million dollars per year beginning in year four of the project. These
savings result from full time equivalent (“FTE”) employee reductions of a physical security
shift ($0.2 M) and other staff ($0.5 M).

Additionally, based on the KEMA data center study, there are approximately $0.15 M in
energy savings per year once the Carman Road data center is in operation and the old data
center is retired. These savings would begin in year three of the project.
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3.2.C Alternative 2A Details

The Carman Road PCC would be expanded to accommodate up to ten operating positions
necessary for the Broader Regional Markets initiative and additional expanded
responsibilities. However, expanding beyond those ten positions would involve significant
brick and mortar modifications since the control room is build out to existing exterior walls.

The existing ACC at Krey Boulevard would be relocated to a new 15,000 square foot
addition to the existing building. This addition would only house the control room and a new
video wallboard similar to the PCC. Future expansion of the ACC may not be viable since it
would be built out to exterior walls.

The PCC and ACC could accommodate potential increases in work load of the Reliability
Coordinator function due to an expanded definition of the Bulk Power System.

This plan includes provision for housing approximately 75 operations staff personnel at the
ACC at Krey Boulevard in temporary trailers for extended operation.

The PCC and ACC could accommodate the need for increased situational awareness and
smart grid functions on the video wallboards

Under this alternative, both the PCC and ACC could accommodate the implementation of
Broader Regional Markets and additional expanded responsibilities with increased console
space for seven to ten positions.

Working with NYISO, EIG has developed cost estimates for this alternative. The cost
estimate for this alternative is $56.2 million. See Table 3 in the cost analysis section for a
summary of the cost components.

In this alternative, based on the KEMA data center study, there are approximately $0.15 M in

energy savings per year once the Carman Road data center is in operation and the old data
center is retired. These savings begin in year three of the project.

3.3 Summary of Alternatives

Table 1 presented below summarizes the advantages and disadvantages of the three options.
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Table 1: Summary of Advantages and Disadvantages

Do Nothing Alternative 2 Alternative
(BUt_ Expand Carman 33‘ é\g aKnr((jey Alternative
'gmeql'a;e Road (PCO)Krey | 1~ > " 2A
epairs
p (ACC) ACC
Addresses Immedla'ge_ Yes Yes Yes Yes
Infrastructure conditions
Complies w/Regulatory
Requirements:
-Today Yes Yes Yes Yes
-Potential expansion to No High Risk for ACC Yes Yes
100kv
éﬁfgmmodates Smart No Not for ACC Yes Yes
Increase Situational No Not for ACC Yes Yes
Awareness
Accomr_nodates future No No Yes No
Expansion
Increased Coordination
with Neighboring I1ISO No No Yes Yes
Accommodates BRM . .
with Einancial Benefits No High Risk for ACC Yes Yes
Cost estimate Not Viable Not Viable $48.9 M $56.2 M
gz(\elzﬁgé))nal Efficiencies $0.85 Miyr ;j;()rt?tlg/:
after Year 3
year 2
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4. Cost Comparison Analysis

Tables 2 and 3 (Section 4.1) depict the base costs and necessary cash flow for Alternative 2A
and 3 and the years in which investments are made at each facility.

Tables 4 and 5 (Section 4.2) represent the cash flows for the projects as well as the efficiency
savings, energy savings and the net present costs of each project out through 2021.

Chart 1 shows the cumulative net present costs of the project through 2021.

In this analysis a discount rate of 7% was assumed and an escalation factor of 3% for
salaries.

The result from this analysis and findings shows that Alternative 3 is the most economic
plan. It positions the NYISO to meet its expanded responsibilities for the future and gives
the NYISO options for growth.

4.1 Summary of Base Costs of Proposed Alternatives

Table 2: Alternative 2A Base Costs

Carman Road Primary Option — Alternative 2A

2011 | 2012 | 2013 | 2014 | 2015 | 2016 Total
Carman Road Data Center / Generators 10.9 25 13.4
Carman Road Temp Backup Control Room and 12 1.2
Krey Blvd Backup Control Room - Design
Krey Blvd. Backup Control Room 4.0 11.0 15.0
Carman Road Temp Backup Control Room 3.0 3.0
Carman Road Control Room - Design 12 1.2
Carman Road Control Room 12.0 | 85 20.5
End-state Office Retrofit 1.0 1.0
Temp Office Trailers/Services and Site Security 9 9
(at Krey Blvd.)

Annual Sub-Totals: 121 6.5 152 | 12.0 | 94 1.0 $56.2M
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Table 3: Alternative 3 Base Costs

Krey Blvd. Primary Option — Alternative 3

Annual Sub-Totals: 12.1

195

17.3

2011 | 2012 | 2013 | 2014 | 2015 | 2016 Total
Carman Road Data Center / Generators 109 | 25 134
Krey Blvd. Control Room Design 1.2 1.2
Krey Blvd. Construction 17.0 | 17.3 34.3

$48.9M
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4.2 Analysis of the Net Present Costs

A net present costs (“NPC”) analysis was performed comparing Alternative 3 and 2A to
determine which alternative was the most economic plan. The analysis included the data and
control center modification costs as well as the energy and staff efficiency savings.

The results of this analysis, indicates that Alternative 3 is the most economic plan. These
results are shown in Tables 4 and 5 and Chart 1.

Table 4: Krey Boulevard. Alternative 3 NPC Analysis

Krey Boulevard Primary Option — Alternative 3
Net Present Cost

2011 | 2012 2013 2014 | 2015 | 2016 2017 2018 2019 2020 2021 Total
Project Costs 12.1 | 195 17.3 48.9
Energy 0.15 0.15 | 0.15 | 0.15 0.15 0.15 0.15 0.15 0.15 1.4
Savings
Efficiency 0.7 0.73 | 0.74 0.77 0.79 0.81 0.84 0.61 6.2
Savings
Annual Sub- 12.1 | 195 | 17.2 -09 | -09 | -09 -0.9 -0.9 -1.0 -1.0 -1.0 $41.3
Totals:
Present Cost 121 | 182 | 15.0 | -0.7 | -0.7 | -0.6 -0.6 -0.6 -0.6 -0.5 -0.5
Net Present 12.1 | 30.3 45.3 446 | 44.0 | 43.3 42.7 42.1 41.6 41.0 40.5 $40.5
Cost
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Table 5: Carman Road Alternative 2A NPC Analysis

Carman Road Primary Option — Alternative 2A
Net Present Cost

2011 | 2012 2013 2014 | 2015 | 2016 2017 2018 2019 2020 2021 Total
Project Costs 12.1 | 65 125 | 152 | 120 | 94 1.0 56.2
Energy 0.15 | 0.15 | 0.15 | 0.15 | 0.15 0.15 0.15 0.15 0.15 1.35
Savings
Annual Sub- 121 | 65 151 | 119 | 93 | 085 | -0.15 | -0.15 | -0.15 | -0.15 | -0.15 $54.85
Totals:
Present Cost 12.1 | 6.07 | 13.14 | 9.67 | 7.06 | 0.61 | -0.09 | -0.09 -.09 -.08 -.08
Net Present 12.1 | 18.2 31.3 41.0 | 48.0 | 48.7 48.6 48.5 48.4 48.3 48.2 $48.2

Cost
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Chart 1: Net Present Costs of Alternatives 2A & 3
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4.3 Analysis of the Net Present Costs of Alternative 3 with BRM Impacts:
Costs Offset by Savings

An additional NPC analysis was performed for Alternative 3. This analysis presents the
impacts of the project if the Broader Regional Markets is implemented in the NYCA.

Additional project costs were included for the required market design and software
development cost and the costs of additional 6 FTEs required to support operations. These
additional costs were taken from the NYISO Budget & Priorities Working Group
presentation dated September 24, 2010.

As mentioned earlier in the report, when Broader Regional Markets are implemented,
approximately $200 million dollars in savings across New York interfaces can be achieved as
identified in the presentation titled “Analysis of the Broader Regional Market Initiatives”
presented on September 27, 2010 by David D. Patton, Ph.D. of Potomac Economics. This
presentation was made to the Joint NYISO-IESO-MISO-PJM Stakeholder Technical
Conference on Broader Regional Markets.

Rather than considering the full $200 million dollars in savings, the analysis performed
assumed a very conservative savings of $50 million dollars in the first year of
implementation in 2013 and $100 million dollars per year thereafter beginning in 2014.
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With the implementation of Broader Regional Markets, this analysis shows a positive cash
flow with savings considered beginning in 2013 or 2014.

Table 5 and Chart 2 depict the cash flows, savings and NPC of Broader Regional Markets
savings of $100M/year impacts to Alternative 3.

A sensitivity analysis was performed to compare the full BRM $200 million dollars per year
in savings as outlined in the Patton report as compared to the conservative savings of $100
million dollars per year. For this sensitivity $100 million dollars was assumed in the first
year of implementation in 2013 and $200 million dollars per year thereafter beginning in
2014. Based on this analysis a positive NPC for the $200M/year BRM savings would occur
in 33 months as compared to 37 months in the $100M/year BRM Savings.

Table 6 depicts the cash flows, savings and NPC of Broader Regional Markets savings of
$200M/year impact to Alternative 3.

Chart 3 depicts the comparison between the Broader Region Markets savings of $100 million
dollars per year and $200 million dollars per year.

Chart 4 depicts the comparison of the positive NPC time frame for the Broader Region
Markets savings of $100 million dollars per year and $200 million dollars per year.

Table 5: Krey Boulevard Alternative 3 NPC Analysis with BRM Impacts

Krey Boulevard Primary Option — Alternative 3
Net Present Cost Includes BRM Cost & Savings
(BRM $100M Savings Alternative)

2011

2012 2013 | 2014 | 2015 | 2016 2017 2018 2019 2020 2021

Project Costs 15.1 204 | 11 1.1 1.2 1.2 1.2 1.3 1.3 1.3

Project
Savings

50 101 101 102

Annual
Totals:
(Savings —
Costs)

Present Cost

Net Present
Cost

$511
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Chart 2: Net Present Costs of Alternatives 3 with BRM ($100M/yr Savings)
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Table 6: Alternative 3 with Comparison of BRM Implementation with $100M/yr and

$200M/yr in

Savings

Krey Boulevard Primary Option — Alternative 3
Net Present Cost Includes BRM Cost & Savings

(BRM $200M Savings Alternative)

Savings

Annual
Totals:
(Savings —
Costs)

2011 2012 2013 | 2014 | 2015 | 2016 2017 2018 2019 2020 2021 Total
Project Costs 15.1 225 204 | 1.1 1.1 1.2 1.2 1.2 1.3 1.3 1.3 67.7
Project 100 1708

Present Cost

Net Present
Cost

1075
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Chart 3: Alternative 3 with Comparison of BRM Implementation with $100M/yr and
$200M/yr in Savings
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Chart 4: Positive NPC Comparison of BRM with $100M/yr Savings and $200M/yr
Savings
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5. Benchmarking Analysis

EIG conducted surveys of representative 1ISO, RTO and TO control centers neighboring the
NYSIO footprint to determine best practices for a bulk power control centers. The surveys
initially revealed that each of these companies have either gone through recent renovations or
were planning for upgrades in the near future, of their Primary and/or Alternate Control
Centers. Some of these companies have elaborate Alternate Control Centers (ACC) and
others have minimal facilities as a backup. The companies that have minimal ACC facilities
recognize that they will have to upgrade these facilities, in the near future, to meet emerging
markets and additional responsibilities.

For security purposes, the surveyed companies are referenced as Companies A, B, C, and D.

Company A

Company A moved into their newly constructed Primary Control Center (PCC) in 2007.
This new center consisted of a new three story building that houses the Control Center, data
center and support staff and renovation of their existing building. These buildings are
powered by two diversely routed distribution feeders fed from diverse substation. They have
two uninterruptable power supplies (UPS’s), and two emergency generators. The second
floor, of the new building, contains the control room and houses the operations support staff
(outage planning, day ahead market, short term market, etc). Operations support staff (market
service, transmission planning, market development, customer service, etc) are located in
offices on the third floor of the new building. Additional support staff, (human resources,
legal, settlements, communication group, etc) are located in the refurbished building. The
data center, UPS’s, and IT are located on the first floor of the new building. The new
building is approximately 100,000 square feet in size. The project cost for construction and
renovation was approximately $49.5 million dollars including required IT infrastructure.
The control room has eight operator positions. Seven are staffed 24x7 and one is a spare.
Company A believes their present configuration is adequate to accommodate their expected
future responsibilities. They mentioned their consoles would have to be redesigned if they
required additional operator staff in the control room beyond the existing 8 positions.

The primary control center has a video wall board is three cubes high by nine cubes wide.
Expansion capability exists to add three cubes to each end of the wall board if required for
future situational awareness functionality. An evaluation process is being undertaken to
explore new technology for a video wall replacement

Company A’s Alternate Control Center (ACC) is located within an hour from its PCC. The
ACC is only sized for the operators and operations support staff (outage coordinators, day
ahead market, engineering staff that support control room). There is no video wall system at
this facility. Their back up data center is also located in the facility. They feel that this
facility meets their short term (one week) work load requirements, but they would need a
more permanent facility for extended operations (longer than a week).

Security at the PCC and ACC consist of fences surrounding the facilities, surveillance
cameras, card key readers and guards at the gates.

Company B

Company B’s Primary Control Center (PCC) was built in 1969 and has been renovated
several times since. This facility has a total of 45000 square feet of space. They have 18000
square feet of office space above ground, which houses support staff. This building is
powered by two diversely routed distribution feeders supplied from diverse substation. There
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are two UPS’s, and two emergency generators. The data center is also located in this
building.

The control room is 6800 square feet and was last renovated in 2009 at a cost of $2.5
million dollars ($368/SF) which included only fixtures and furniture. It did not include IT
infrastructure upgrades nor HVAC related work.  The control room has nine operator
positions. Six are staffed 24x7 and three are spares. Seven additional positions are used by
operational support staff. The control room has multiple a video walls. One used for
transmission dispatch which is 4 cubes high by 14 cubes wide, one for generation dispatch
which is three cubes high by five cubes high and one for operations support which is two
cubes high by four cubes wide. Expansion is limited to due to the construction of the area is
below grade.

Company B’s Alternate Control Center (ACC) is located within an hour from its PCC. The
ACC is comprised of multiple buildings. One contains their backup data center and the other
houses the control room. Combined, the two buildings are 50,000 square feet. As with the
PCC, this facility is supplied by two diversely routed distribution feeders supplied from
diverse substation. There are two UPS’s, and two emergency generators. Originally built in
late 1960’s, this facility was renovated in 2007 at a cost of $34 Million dollars ($680/SF).
The ACC control room has nine operator positions and seven additional positions for support
staff. The ACC is designed to mimic the PCC in function, layout and tools (consoles, video
walls, phones systems, etc) so that the operators can continue to perform their
responsibilities.  This facility also contains a twenty position operator training center and a
separate room with eighty LAN positions, both of which would be used by support staff.
Security at the PCC and ACC, consist of fences surrounding the facilities, surveillance
cameras, card key readers, biometrics, and guards at the gates. The biometrics uses finger
prints and card key combination. They have plans to add man traps in the future.

Company C

Company C has just completed building a new Primary Control Center which consisted of
the refurbishing of an existing building and the construction of an addition to house the
control center. This new facility is 48000 square feet and was completed at a cost of
approximately $30 million dollars ($625/SF).

The building is supplied by two diversely routed distribution feeders fed from diverse
substations. There are two UPS’s, and two emergency generators. The data center is also
located in this facility. Communication facilities are also diversely routed into the building.
The control room has eight operator positions. Four are staffed during the day shift, while
three are staffed during the night shift and the remaining positions are spares. There is a
video wall that is four cubes high and twelve 12 cubes wide.

Support staff is located within the vicinity of the control room.

Company C’s ACC is located within an hour from its PCC. It consists of an open room with
operator consoles Projection screens are used in lieu of video wallboards. The ACC space is
limited. The facility is capable of handling the operators and operational support staff. At the
present their ACC is not large enough for them to conduct business for an extended period of
time. The facility is supplied by two diversely routed distribution feeders supplied from
diverse substations. There are two UPS’s, and two emergency generators. The ACC also
contains the backup data center.
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Security at the PCC consists of fences surrounding the facilities, surveillance cameras, card
key readers, biometrics, man traps and guards at the gates. The biometrics uses finger prints
and card key combination.

Company D

Company D has just completed renovation to an existing building to house their Primary
Control Center.

The building is supplied by two diversely routed distribution feeders fed from diverse
substations. There are two UPS’s, and two emergency generators. The data center is also
located in this facility.

The control room has eight operator positions. Three are staffed 24x7 and five are spares.
There is a video wall that is two cubes high and twelve 12 cubes wide.

Support staff is located within the vicinity of the control room.

Company D’s Alternate Control Center is located within an hour from its PCC. It consists
of an open room with operator consoles. No video wall or projection screens are used. The
ACC space is limited. The facility is capable of handling the operators and operational
support staff.  The facility is supplied by two diversely routed distribution feeders supplied
from a single substation. There is one UPS, and emergency generator. The ACC also
contains the backup data center for the control room only.
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Benchmarking Summary

Company | Company B | Company | Company
A C D
Primary Control Center
Year Built/ Renovated 2007 2009 NA 2010
Size of Facility in Square Feet 100,000 50,000 48,000 N/A
Cost of Construction $49.5M $34 M $30 M N/A
Cost per Square Foot $495 $680 $625 N/A
Dual feeders separate sources Yes Yes Yes Yes
Primary & Backup UPS Yes Yes Yes Yes
Primary & Backup Emergency Generators Yes Yes Yes Yes
Data Center Located in Primary Facility Yes Yes Yes Yes
Console Positions /Spare 8/1 9/3 8/3 8/5
Video Wallboard Yes Yes Yes Yes
Facility Meets Long Term Needs Yes Yes Yes Yes
Alternate Control Center
Dual feeders separate sources Yes Yes Yes Yes
Primary & Backup UPS Yes Yes Yes Yes
Primary & Backup Emergency Generators Yes Yes Yes Yes
Backup Data Center Located in Alternate Yes Yes Yes Yes
Facility
Facility Design with Operator Positions/ No/room Yes/9 No/room Yes/3
number of positions with desks with desks
Display Wall No Yes No No
Facility Accommodates Operational Support Yes Yes Yes Yes
Staff
Accommodates Non Operational Support No Yes No No
Staff
Facility Meets Long Term Needs No Yes No Yes
Security:
Fences/Barriers PCC/ACC | PCC/ACC | PCC/ACC | PCC/ACC
Card Keys PCC/ACC | PCC/ACC | PCC/ACC | PCC/ACC
Surveillance Cameras PCC/ACC | PCC/ACC | PCC/ACC | PCC/ACC
Biometrics No PCC/ACC | PCC/ACC No
Man Traps No No PCC/ACC No
Security Guard PCC/ACC | PCC/ACC | PCC/ACC PCC

Benchmark Conclusion

The benchmark survey indicates that NYISO’s plan to update their Primary and Alternate

Control Center facilities is in line with the neighboring control centers efforts to update their
facilities. The survey also indicates that NYI1SO’s construction cost per square foot estimate
is comparable to the neighboring control center’s costs.
Although, Companies A and C’s Alternate Control Center facilities does not meet their future
needs they are aware that they will have to upgrade these facilities in the near future.
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6. Conclusions and Recommendations

The NY1SO’s Carman Road Primary Control Center (“PCC”) has served the organization
well over the past forty years of operation. In addition, the Krey Boulevard Alternate
Control Center (“ACC”) has met the initial needs of the NYISO. Today, the NYISO
recognizes that the age and limitations of the two facilities will not accommodate the
expanded responsibilities of the NYISO in the near term (one to four year timeframe), and
that both facilities will require updating to meet their future operating roles.

Examples of these expanded responsibilities are:

Broader Regional Markets

Situational awareness tools

Management of increasing levels of renewable resources

Evolving and more stringent NERC CIP standards

Expanded definitions of the Bulk Power System and subsequent additional
responsibilities as the NERC Reliability Coordinator

N E

With these additional responsibilities in mind, the NYISO has developed options that would
provide for long-term, reliable, and updated control center facilities to support its future
reliability and market functions.

In an effort to determine the best facility option that would meet the NYISQO’s future
requirements, the following factors were considered:

1. Functionality and age of present facilities

2. Facility requirements to sustain future control center responsibilities
3. Costs

4. Risk

5.

Long term use of ACC

During the analysis of NY1SO’s options it was determined that Alternative 2 was not a viable
option due to the space constraints of the Krey Boulevard ACC. This facility will not
support extended operation nor the future expanded NY1SO responsibilities and should be
removed from further consideration by the NYISO and market participants. Alternative 2A
was developed to address the shortcomings of Alternative 2.

Alternative 3 provides NY1SO with the foundation, feasibility and infrastructure to support
its current and expanded responsibilities. This option gives the NYISO flexibility in present
day operation and in the future in both the PCC and ACC facilities. There is also no need for
additional temporary facilities to be installed at the ACC, since conference rooms and the old
data center would be available for this use.

The analysis of Alternative 2A indicates that although this option will fulfill the NYISO’s
present day needs, it will not support future expansion due to limited space. Temporary
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office space to house the operation support staff would be installed at Krey Boulevard in the
event that the Carman Road PCC becomes unavailable for use. Even though the trailers will
only be installed on an as-needed basis, the NYI1SO will have to absorb the yearly cost to
have them available on a moment’s notice. In addition, the Carman Road location is an aging
facility that has been modified and adapted to meet the current needs of the NYISO

The results from this analysis and findings shows that Alternative 3 is the most economic
plan with an NPC of $40.5 M as compared to $48.2 M for Alternative 2A through 2021. It
positions the NYI1SO to meet its expanded responsibilities for the future as well as giving
options for NYISO to grow.

Based on the analysis above, EIG recommends proceeding with Alternative 3. Realizing that
current time lines for implementing the NY1SO’s Alternative 2A or 3 are in the 22 — 34
month range, it is reasonable and prudent that the NY1SO proceed with the recommended
plan as soon as possible.
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Init.

AIA Document A133" - 2009

Standard Form of Agreement Between Owner and Construction Manager as

Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed
Maximum Price

ADDITIONS AND DELETIONS:
The author of this document has
added information needed for its
completion. The author may also
have revised the text of the original

AGREEMENT made as of the day of 1n the year 2010
{n words, indicate day, month and year.)

BETWEEN the Owner: AlA standard form. An Additions and
(Name, legal status and address) Deletions Report that notes added
information as well as revisions to the
New York Independent System Operator, Inc. standard form text is available from
10 Krey Boulevard the author and should be reviewed. A
Rensselaer, NY 12144 vertical line in the left margin of this
document indicates where the author
and the Construction Manager: has added necessary information
(Name, legal status and address) and where the author has added to or
deleted from the original AlA text.
U.W. Marx, Inc. This document has important legal
20 Gurley Avenue A
consequences. Consultation with an

Troy, NY 12182

attorney is encouraged with respect
to its completion or modification.

for the following Project:

(Name and address or location) AIA Document A201™-2007,
General Conditions of the Contract

Infrastructure Master Plan for Construction, is adopted in this

10 Krey Boulevard, Towns of North Greenbush and East Greenbush, New York document by reference. Do not use

3890 Carman Road, Town of Guilderland, New York with other general conditions unless

The Project consists of renovations of the Owner’s existing facilities and construction of this document is modified.

additions at both of its locations as part of the Owner’s Critical Facilities Upgrade,
Infrastructure Master Plan. The Project includes, among other things, the construction of a
new 65,000 sq. ft. additions to the Owner’s headquarters at in the Towns of East
Greenbush and North Greenbush, NY and the construction of a new £13,000 sq. ft. data
center at the Owner’s facility in the Town of Guilderland, NY, all in accordance with (i) the
Owner’s Request for Proposal and Bid Form for Construction Management Services dated
December 23, 2009 (the "RFP") and (ii) the Construction Manager’s Response to the RFP
dated January 25, 2010, which are annexed hereto as Exhibit A-1 and made a part hereof.

The Architect:
(Name, legal status and address)

Woodward Connor Gillies & Seleman Architects
20 Corporate Woods Boulevard
Albany, New York 12211

The Owner’s Designated Representative:
(Name, address and other information)
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The Construction Manager’s Designated Representative:
(Name, address and other information)

Chris Hewison

20 Gurley Ave
Troy, NY 12182

The Architect’s Designated Representative:
(Name, address and other information)

The Owner and Construction Manager agree as follows.
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ARTICLE 1 GENERAL PROVISIONS

§ 1.1 The Contract Documents

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to the execution of this Agreement, other documents
listed in this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract
and are as fully a part of the Contract as if attached to this Agreement or repeated herein. Upon the Owner’s acceptance
of the Construction Manager’s Guaranteed Maximum Price proposal, the Contract Documents will also include the
documents described in Section 2.2.3 and identified in the Guaranteed Maximum Price Amendment and revisions
prepared by the Architect and furnished by the Owner as described in Section 2.2.8. The Contract represents the entire
and integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. If anything in the other Contract Documents, other than a Modification, is inconsistent with this
Agreement, this Agreement shall govern.

§ 1.2 Relationship of the Parties

The Construction Manager accepts the relationship of trust and confidence established by this Agreement and
covenants with the Owner to cooperate with the Architect and exercise the Construction Manager’s skill and judgment
in furthering the interests of the Owner; to furnish efficient construction administration, management services and
supervision; to furnish at all times an adequate supply of workers and materials; and to perform the Work n an
expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish or approve, in
a timely manner, information required by the Construction Manager and to make payments to the Construction
Manager in accordance with the requirements of the Contract Documents.

§ 1.3 General Conditions

For the Preconstruction Phase, AIA Document A201™-2007, General Conditions of the Contract for Construction, as
amended by the parties and annexed hereto as Exhibit B and made a part hereof, shall apply only as specifically
provided in this Agreement. For the Construction Phase, the general conditions of the contract shall be as set forth in
A201-2007, as amended by the parties and annexed hereto as Exhibit B and made a part hereof. The term
"Contractor" as used in A201-2007 shall mean the Construction Manager. All references herein to A201-2007 shail
refer to A201-2007 as amended by the parties and annexed hereto as Exhibit B and made a part hereof.
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ARTICLE 2 CONSTRUCTION MANAGER'S RESPONSIBILITIES

The Construction Manager’s Preconstruction Phase responsibilities are set forth in Sections 2.1 and 2.2. The
Construction Manager’s Construction Phase responsibilities are set forth in Section 2.3. The Owner and Construction
Manager may agree, in consultation with the Architect, for the Construction Phase to commence prior to completion of
the Preconstruction Phase, in which case, both phases will proceed concurrently. The Construction Manager shall
identify a representative authorized to act on behalf of the Construction Manager with respect to the Project.

§ 2.1 Preconstruction Phase
§ 2.1.1 The Construction Manager shall provide a preliminary evaluation of the Project as described in Exhibit A-1,
schedule and construction budget requirements, each in terms of the other.

§ 2.1.2 Consultation

The Construction Manager shall schedule and conduct meetings with the Architect and Owner to discuss such matters
as procedures, progress, coordination, and scheduling of the Work. The Construction Manager shall advise the Owner
and the Architect on proposed site use and improvements, selection of materials, and building systems and equipment.
The Construction Manager shall also provide recommendations consistent with the Project requirements to the Owner
and Architect on constructability; availability of materials and labor; time requirements for procurement, installation
and construction; and factors related to construction cost including, but not limited to, costs of alternative designs or

materials, preliminary budgets, life-cycle data, and possible cost reductions.

§ 2.1.3 When Project requirements in Section 3.1.1 have been sufficiently identified, the Construction Manager shall
prepare and periodically update a Project schedule for the Architect’s review and the Owner’s acceptance. The
Construction Manager shall obtain the Architect’s approval for the portion of the Project schedule relating to the
performance of the Architect’s services. The Project schedule shall coordinate and integrate the Construction
Manager’s services, the Architect’s services, other Owner consultants’ services, and the Owner’s responsibilities and
identify items that could affect the Project’s timely completion. The updated Project schedule shall include the
following: submission of the Guaranteed Maximum Price proposal; components of the Work; times of
commencement and completion required of each Subcontractor; ordering and delivery of products, including those
that must be ordered well in advance of construction; and the occupancy requirements of the Owner.

§ 2.1.4Phased Consfruction

The Construction Manager shall provide recommendations with regard to accelerated or fast-track scheduling,
procurement, or phased construction. The Construction Manager shall take into consideration cost reductions, cost
information, constructability, provisions for temporary facilities and procurement and construction scheduling issues.

§ 2.1.5Preliminary Cost Estimates

§ 2.1.5.1 Based on the preliminary design and other design criteria prepared by the Architect, the Construction
Manager shall prepare preliminary estimates of the Cost of the Work or the cost of program requirements using area,
volume or similar conceptual estimating techniques for the Architect’s review and Owner’s approval. If the Architect
or Construction Manager suggests alternative materials and systems, the Construction Manager shall provide cost
evaluations of those alternative materials and systems.

§ 2.1.5.2 As the Architect progresses with the preparation of the Schematic Design, Design Development and
Construction Documents, the Construction Manager shall prepare and update, at appropriate intervals agreed to by the
Owner, Construction Manager and Architect, estimates of the Cost of the Work of increasing detail and refinement
and allowing for the further development of the design until such time as the Owner and Construction Manager agree
on a Guaranteed Maximum Price for the Work. Such estimates shall be provided for the Architect’s review and the
Owner’s approval. The Construction Manager shall inform the Owner and Architect when estimates of the Cost of the
Work exceed the latest approved Project budget and make recommendations for corrective action.

§ 2.1.6 Subconfractors and Suppliers
The Construction Manager shall develop bidders’ interest in the Project.

§ 2.1.7 The Construction Manager shall prepare, for the Architect’s review and the Owner’s acceptance, a

procurement schedule for items that must be ordered well in advance of construction. The Construction Manager shall
expedite and coordinate the ordering and delivery of materials that must be ordered well in advance of construction. If
the Owner agrees to procure any items prior to the establishment of the Guaranteed Maximum Price, the Owner shall
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procure the items on terms and conditions acceptable to the Construction Manager. Upon the establishment of the
Guaranteed Maximum Price, the Owner shall assign all contracts for these items to the Construction Manager and the
Construction Manager shall thereafter accept responsibility for them.

§ 2.1.8Extent of Responsibility

The Construction Manager shall exercise reasonable care in preparing schedules and estimates. The Construction
Manager, however, does not warrant or guarantee estimates and schedules except as may be included as part of the
Guaranteed Maximum Price. The Construction Manager is not required to ascertain that the Drawings and
Specifications are in accordance with applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of public authorities, but the Construction Manager shall promptly report to the Architect and Owner any
nonconformity discovered by or made known to the Construction Manager as a request for information in such form as
the Architect may require.

§ 2.1.9 Notices and Compliance with Laws

The Construction Manager shall comply with all applicable laws, statutes, ordinances, codes, rules and regulations,
and lawful orders of public authorities applicable to its performance under this Contract, and with equal employment
opportunity programs, and other programs as may be required by governmental and quasi governmental authorities for
inclusion in the Contract Documents.

§ 2.2 Guaranteed Maximum Price Proposal and Contract Time

§ 2.2.1 At a time to be mutually agreed upon by the Owner and the Construction Manager and in consultation with the
Architect, the Construction Manager shall prepare a Guaranteed Maximum Price proposal for the Owner’s review and
acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the Construction Manager’s estimate
of the Cost of the Work, including contingencies described in Section 2.2.4, and the Construction Manager’s Fee.

§ 2.2.2 To the extent that the Drawings and Specifications are anticipated to require further development by the
Architect, the Construction Manager shall provide in the Guaranteed Maximum Price for such further development
consistent with the Contract Documents and reasonably inferable therefrom. Such further development does not
include such things as changes in scope, systems, kinds and quality of materials, finishes or equipment, all of which, if
required, shall be incorporated by Change Order.

§ 2.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a written statement of
its basis, which shall include the following:

A Alist of the Drawings and Specifications, including all Addenda thereto, and the Conditions of the
Contract;

2 Alistof the clarifications and assumptions made by the Construction Manager in the preparation of the
Guaranteed Maximum Price proposal, including assumptions under Section 2.2.2, to supplement the
information provided by the Owner and contained in the Drawings and Specifications;

3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost
of the Work organized by trade categories or systems, allowances, contingency, and the Construction
Manager’s Fee;

4 The anticipated date of Substantial Completion upon which the proposed Guaranteed Maximum Price
is based; and

5 A date by which the Owner must accept the Guaranteed Maximum Price.

§ 2.2.4 In preparing the Construction Manager’s Guaranteed Maximum Price proposal, the Construction Manager
shall include its contingency for the Construction Manager’s exclusive use to cover those costs considered
reimbursable as the Cost of the Work but not included in a Change Order.

§ 2.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum Price
proposal. In the event that the Owner and Architect discover any inconsistencies or inaccuracies in the nformation
presented, they shall promptly notify the Construction Manager, who shall make appropriate adjustments to the
Guaranteed Maximum Price proposal, its basis, or both.

§ 2.2.6 If the Owner notifies the Construction Manager that the Owner has accepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum
Price proposal shall be deemed effective without further acceptance from the Construction Manager. F ollowing
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acceptance of a Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed
Maximum Price Amendment amending this Agreement, a copy of which the Owner shall provide to the Architect. The
Guaranteed Maximum Price Amendment shall set forth the agreed upon Guaranteed Maximum Price with the
information and assumptions upon which it is based.

§ 2.2.7 The Construction Manager shall not incur any cost to be reimbursed as part of the Cost of the Work prior to the
commencement of the Construction Phase, unless the Owner provides prior written authorization for such costs.

§ 2.2.8 The Owner shall authorize the Architect to provide the revisions to the Drawings and Specifications to
incorporate the agreed-upon assumptions and clarifications contained in the Guaranteed Maximum Price Amendment.
The Owner shall promptly furnish those revised Drawings and Specifications to the Construction Manager as they are
revised. The Construction Manager shall notify the Owner and Architect of any inconsistencies between the
Guaranteed Maximum Price Amendment and the revised Drawings and Specifications.

§ 2.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consumer, use and similar
taxes for the Work provided by the Construction Manager that are legally enacted, whether or not yet effective, at the
time the Guaranteed Maximum Price Amendment is executed.

§ 2.3 Construction Phase

§ 2.3.1 General

§ 2.3.1.1 For purposes of Section 8.1.2 of A201-2007, the date of commencement of the Work shall mean the date of
commencement of the Construction Phase.

§ 2.3.1.2 The Construction Phase shall commence upon the Owner’s acceptance of the Construction Manager’s
Guaranteed Maximum Price proposal or the Owner’s issuance of a Notice to Proceed, whichever occurs earlier.

§ 2.3.2 Administration

§ 2.3.21 Those portions of the Work that the Construction Manager does not customarily perform with the
Construction Manager’s own personnel shall be performed under subcontracts or by other appropriate agreements
with the Construction Manager. The Owner may designate specific persons from whom, or entities from which, the
Construction Manager shall obtain bids. The Construction Manager shall obtain bids from Subcontractors and from
suppliers of materials or equipment fabricated especially for the Work and shall deliver such bids to the Architect. The
Owner shall then determine, with the advice of the Construction Manager and the Architect, which bids will be
accepted. The Construction Manager shall not be required to contract with anyone to whom the Construction Manager
has reasonable objection. The Construction Manager may accept bids for work it typically or customarily performs.
The Construction Manager will have the right to self perform any work it desires to do so. If bids are received for work
the Construction Manager is capable of performing, the Construction Manager shall have the right of performing that
work for the lowest price submitted by others. All costs associated with that work shall be broken out and tracked
separately and be identifiable through an audit process.

§ 2.3.22 If the Guaranteed Maximum Price has been established and when a specific bidder (1) 1s recommended to the
Owner by the Construction Manager, (2) is qualified to perform that portion of the Work, and (3) has submitted a bid
that conforms to the requirements of the Contract Documents without reservations or exceptions, but the Owner
requires that another bid be accepted, then the Construction Manager may require that a Change Order be issued to
adjust the Contract Time and the Guaranteed Maximum Price by the difference between the bid of the person or entity
recommended to the Owner by the Construction Manager and the amount and time requirement of the subcontract or
other agreement actually signed with the person or entity designated by the Owner.

§ 2.3.2.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement, and
shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner. If the Subcontract is
awarded on a cost-plus a fee basis, the Construction Manager shall provide in the Subcontract for the Owner to Tecetve
the same audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction Manager
in Section 6.11 below.

§ 2.3.24 If the Construction Manager recommends a specific bidder that may be considered a "related party”
according to Section 6.10, then the Construction Manager shall promptly notify the Owner in writing of such
relationship and notify the Owner of the specific nature of the contemplated transaction, according to Section 6.10.2.
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§ 2.3.2.5 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures,
progress, coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly
distribute minutes to the Owner and Architect.

§ 2.3.2.6 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare
and submit to the Owner and Architect a construction schedule for the Work and submittal schedule in accordance
with Section 3.10 of A201-2007.

§ 2.3.27 The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as
agreed to by the Owner, the Construction Manager shall submit written progress reports to the Owner and Architect,
showing percentages of completion and other information required by the Owner. The Construction Manager shall
also keep, and make available to the Owner and Architect, a daily log containing a record for each day of weather,
portions of the Work in progress, number of workers on site, identification of equipment on site, problems that might
affect progress of the work, accidents, injuries, and other information required by the Owner.

§ 2.3.2.8 The Construction Manager shall develop a system of cost control for the Work, including regular monitoring
of actual costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Construction
Meanager shall identify variances between actual and estimated costs and report the variances to the Owner and
Architect and shall provide this information in its monthly reports to the Owner and Architect, in accordance with
Section 2.3.2.7 above.

§ 2.4 Professional Services
Section 3.12.10 of A201-2007 shall apply to both the Preconstruction and Construction Phases.

§ 2.5 Hazardous Materials
Section 10.3 of A201-2007 shall apply to both the Preconstruction and Construction Phases.

ARTICLE 3 OWNER'S RESPONSIBILITIES

§ 3.1 Information and Services Required of the Owner

§ 3.1.1 The Owner shall provide information with reasonable promptness, regarding requirements for and limitations
on the Project, including a written program which shall set forth the Owner’s objectives, constraints, and criteria,
including schedule, space requirements and relationships, flexibility and expandability, special equipment, systems
sustainability and site requirements.

§ 3.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager may request

in writing that the Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the
Owner’s obligations under the Contract. Thereafter, the Construction Manager may only request such evidence if (1)
the Owner fails to make payments to the Construction Manager as the Contract Documents require, or (2) a change in
the Work materially changes the Contract Sum. The Owner shall furnish such evidence as a condition precedent to
commencement or continuation of the Work or the portion of the Work affected by a material change. After the Owner
furnishes the evidence, the Owner shall not materially vary such financial arrangements without prior notice to the
Construction Manager and Architect.

§ 3.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget
for the Cost of the Work as defined in Section 6.1.1, (2) the Owner’s other costs, and (3) reasonable contingencies
related to all of these costs. If the Owner significantly increases or decreases the Owner’s budget for the Cost of the
Work, the Owner shall notify the Construction Manager and Architect. The Owner and the Architect, in consultation
with the Construction Manager, shall thereafter agree to a corresponding change in the Project’s scope and quality.

§ 3.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase and to the extent
necessary for the Construction Manager’s performance of the Work, the Owner shall furnish the following
information or services with reasonable promptness. The Owner shall also furnish any other information or services
under the Owner’s control and relevant to the Construction Manager’s performance of the Work with reasonable
promptness after receiving the Construction Manager’s written request for such information or services. The
Construction Manager shall be entitled to rely on the accuracy of information and services furnished by the Owner but
shall exercise proper precautions relating to the safe performance of the Work.
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§ 3.1.41 The Owner shall furnish tests, inspections and reports required by law and as otherwise agreed to by the
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 3.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the site. The surveys and legal information shall include, as applicable,
grades and lines of streets, alleys, pavements and adjoining property and structures, designated wetlands; adjacent
drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of
the site; locations, dimensions and necessary data with respect to existing buildings, other improvements and trees;
and information concerning available utility services and lines, both public and private, above and below grade,
including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

§ 3.1.4.3 The Owner, when such services are requested, shall furnish services of geotechnical engineers, which may
include but are not limited to test borings, test pits, determinations of soil bearing values, percolation tests, evaluations
of hazardous materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations
for anticipating subsoil conditions, with written reports and appropriate recommendations.

§ 3.1.44 During the Construction Phase, the Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness. The Owner shall also furnish any other information or services
under the Owner’s control when and to the extent necessary for the Construction Manager’s performance of the Work
with reasonable promptness after receiving the Construction Manager’s written request for such information or
services.

§ 3.2 0wner's Designated Representative

The Owner shall identify a representative authorized to act on behalf of the Owner with respect to the Project. The
Owner’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section
4.2.1 of A201-2007, the Architect does not have such authority. The term "Owner" means the Owner or the Owner’s
authorized representative.

§ 3.2.1Legal Requirements. The Owner shall fumnish all legal, insurance and accounting services, including auditing
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 3.3 Architect

The Owner shall retain an Architect to provide those services, duties and responsibilities as described in ATA
Document B101™-2007, Standard Form of Agreement Between Owner and Architect as such agreement has been
amended by the Owner and the Architect, including any additional services approved by the Owner that are necessary
for the Preconstruction and Construction Phase services under this Agreement. The Owner shall provide the
Construction Manager a copy of the executed agreement between the Owner and the Architect, and any further
modifications to the agreement.

ARTICLE 4 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES

§ 4.1 Compensation

§ 4.1.1 For the Construction Manager’s Preconstruction Phase services, the Owner shall compensate the Construction
Manager separately but same shall be included in the GMP.

§ 4.1.2 For the Construction Manager’s Preconstruction Phase services described in Sections 2.1 and 2.2:
(Insert amount of; or basis for, compensation and include a list of reimbursable cost items, as applicable.)

68,000.00 for Direct Personnel expenses
$10,000.00 for reimbursable expenses

§ 4.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within a time to be
agreed upon by Owner and Construction Manager, through no fault of the Construction Manager, the Construction
Manager’s compensation for Preconstruction Phase services shall be negotiated.
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§ 4.1.4 Compensation based on Direct Personnel Expense includes the direct salaries of the Construction Manager’s
personnel providing Preconstruction Phase services on the Project and the Construction Manager’s costs for the
mandatory and customary contributions and benefits related thereto, such as employment taxes and other statutory
employee benefits, insurance, sick leave, holidays, vacations, employee retirement plans and similar contributions.

§ 4.2 Payments
§ 4.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.

§ 4.2.2 Payments are due and payable thirty (30) days after the Owner’s receipt of the Construction Manager’s
invoice. Amounts unpaid sixty ( 60 ) days after the invoice date shall bear interest at the rate entered below, or in the
absence thereof at the legal rate prevailing from time to time at the principal place of business of the Construction
Manager.

(Insert rate of monthly or annual interest agreed upon.)

| The Prime Rate as most recently published in the Wall Street Journal +1 percentage point.

ARTICLE 5 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

§ 5.1 For the Construction Manager’s performance of the Work as described in Section 2.3, the Owner shall pay the
Construction Manager the Contract Sum in current funds for the Construction Manager’s performance of the Contract.
The Contract Sum is the Cost of the Work as defined in Section 6.1.1 plus the Construction Manager’s Fee.

§ 5.1.1 The Construction Manager’s Fee:
(State a lump sum, percentage of Cost of the Work or other provision for determining the Construction Manager s
Fee.)

| 1.65% of total cost of work

§ 5.1.2 The method of adjustment of the Construction Manager’s Fee for changes in the Work:
| 10% overhead and 5% profit

§ 5.1.3 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the Work:
| 10% overhead and 5% profit

§ 5.1.4 Rental rates for Construction Manager-owned equipment shall not exceed eighty-five percent 85 %) of the
standard rate paid at the place of the Project.

§ 5.1.5 Unit prices, if any:
(Identify and state the unit price; state the quantity limitations, if any, to which the unit price will be applicable.)

Item Units and Limitations Price per Unit ($0.00)

§ 5.2 Guaranteed Maximum Price

§ 5.2.1 The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum Price
set forth in the Guaranteed Maximum Price Amendment, as it is amended from time to time. To the extent the Cost of
the Work exceeds the Guaranteed Maximum Price, the Construction Manager shall bear such costs in excess of the
Guaranteed Maximum Price without reimbursement or additional compensation from the Owner.

(Insert specific provisions if the Construction Manager is to participate in any savings. )

If the Contract Sum (i.e., the sum of the Construction Manager’s Fee plus costs permitted hereunder is less than the
Guaranteed Maximum Price, the Construction Manager shall be entitled to twenty (20) percent (20%) of the savings
up to a maximum of $500,000.00.
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§ 5.2.2 The Guaranteed Maximum Price is subject to additions and deductions by Change Order as provided in the
Contract Documents and the Date of Substantial Completion shall be subject to adjustment as provided in the Contract
Documents.

§ 5.3 Changes in the Work

§ 5.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general scope of the
Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The
Architect may make minor changes in the Work as provided in Section 7.4 of ATA Document A201-2007, General
Conditions of the Contract for Construction. The Construction Manager shall be entitled to an equitable adjustment in
the Contract Time as a result of changes m the Work.

§ 5.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the execution
of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Section 7.3.3 of
AIA Document A201-2007, General Conditions of the Contract for Construction.

§ 5.3.3 In calculating adjustments to subcontracts (except those awarded with the Owner’s prior consent on the basis
of cost plus a fee), the terms "cost" and "fee" as used in Section 7.3.3.3 of AIA Document A201-2007 and the term
"costs" as used in Section 7.3.7 of AIA Document A201-2007 shall have the meanings assigned to them in AIA
Document A201-2007 and shall not be modified by Sections 5.1 and 5.2, Sections 6.1 through 6.7, and Section 6.8 of
this Agreement. Adjustments to subcontracts awarded with the Owner’s prior consent on the basis of cost plus a fee
shall be calculated in accordance with the terms of those subcontracts.

§ 5.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost" and "costs" as used in the
above-referenced provisions of AIA Document A201-2007 shall mean the Cost of the Work as defined in Sections 6.1
t0 6.7 of this Agreement and the term "fee" shall mean the Construction Manager’s Fee as defined in Section 5.1 of this
Agreement.

§ 5.3.5 If no specific provision is made in Section 5.1.2 for adjustment of the Construction Manager’s Fee in the case
of changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 5.1.2 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work,
and the Guaranteed Maximum Price shall be adjusted accordingly.

ARTICLE 6 COST OF THE WORK FOR CONSTRUCTION PHASE

§ 6.1 Costs to Be Reimbursed

§ 6.1.1 The term Cost of the Work shall mean costs necessarily incurred by the Construction Manager in the proper
performance of the Work. Such costs shall be at rates not higher than the standard paid at the place of the Project
except with prior consent of the Owner. The Cost of the Work shall include only the items set forth in Sections 6.1
through 6.7.

§ 6.1.2 Where any cost is subject to the Owner’s prior approval, the Construction Manager shall obtain this approval
prior to incurring the cost. The parties shall endeavor to identify any such costs prior to executing Guaranteed
Maximum Price Amendment.

§ 6.2 Labor Costs
§ 6.2.1 Wages of construction workers directly employed by the Construction Manager to perform the construction of
the Work at the site or, with the Owner’s prior written approval, at off-site workshops,

§ 6.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when stationed at
the Project site with the Owner’s prior approval, with exception of labor performed at office as stated in Article 11.
Upon the execution of this Agreement, Construction Manager shall provide Owner with the information above for its
approval. Upon such initial approval by Owner, any deviations, revisions or alterations to same shall require Owner’s
written consent.
(If it is intended that the wages or salaries of certain personnel stationed at the Construction Manager’s principal or
other offices shall be included in the Cost of the Work, identify in Section 11.5, the personnel to be included, whether
for all or only part of their time, and the rates at which their time will be charged to the Work.)
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§ 6.2.3 Wages and salaries of the Construction Manager’s supervisory or administrative personnel engaged at
factories, workshops or on the road, in expediting the production or transportation of materials or equipment required

for the Work, but only for that portion of their time required for the Work. Upon the execution of this Agreement,
Construction Manager shall provide Owner with the information above for its approval. Upon such initial approval by
Owner, any deviations, revisions or alterations to same shall require Owner’s written consent.

§ 6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance, contributions, assessments and
benefits required by law or collective bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such
costs are based on wages and salaries included in the Cost of the Work under Sections 6.2.1 through 6.2.3.

§ 6.2.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments paid to anyone hired by
the Construction Manager or paid to any Subcontractor or vendor, but only with the Owner’s prior written approval.

§ 6.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the
subcontracts.

§ 6.4 Costs of Materials and Equipment Incorporated in the Completed Construction
§ 6.4.1 Notwithstanding anything set forth in the RFP to the contrary, costs, including transportation and storage, of
materials and equipment incorporated or to be incorporated in the Project.

§ 6.4.2 Costs of materials described in the preceding Section 6.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner’s property at the completion
of the Work or, at the Owner’s option, shall be sold by the Construction Manager. Any amounts realized from such
sales shall be credited to the Owner as a deduction from the Cost of the Work.

§ 6.5 Costs of Other Materials and Equipment, Temporary Facilities and Related ltems

§ 6.5.1 Costs of transportation, storage, installation, maintenance, dismantling and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Construction Manager at the site and fully consumed in the performance of the Work. Costs of
materials, supplies, temporary facilities, machinery, equipment and tools that are not fully consumed shall be based on
the cost or value of the item at the time it is first used on the Project site less the value of the item when it is no longer
used at the Project site. Costs for items not fully consumed by the Construction Manager shall mean fair market value.

§ 6.5.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily owned by
construction workers that are provided by the Construction Manager at the site and costs of transportation, nstallation,
minor repairs, dismantling and removal. The total rental cost of any Construction Manager-owned item may not
exceed the purchase price of any comparable item. Rates of Construction Manager-owned equipment and quantities of
equipment shall be subject to the Owner’s prior written approval. Upon the execution of this Agreement,
Construction Manager shall provide Owner with the information above for its approval. Upon such initial approval by
Owner, any deviations, revisions or alterations to same shall require Owner’s written consent.

§ 6.5.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.

§ 6.5.4 Costs of document reproductions, facsimile transmissions and long-distance telephone calls, postage and
parcel delivery charges, telephone service at the site and reasonable petty cash expenses of the site office.

§ 6.5.5 That portion of the reasonable expenses of the Construction Manager’s supervisory or administrative
personnel incurred while traveling in discharge of duties connected with the Work.

§ 6.5.6 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, subject to the
Owner’s prior written approval.

§ 6.6 Miscellaneous Costs
§ 6.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly
attributed to this Contract. Costs for payment and performance bonds of Subcontractors should Construction Manager
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and Owner, jointly, determine the need for such bonds. Self-insurance for either full or partial amounts of the
coverages required by the Contract Documents, with the Owner’s prior written approval.

§ 6.6.2 Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for which the
Construction Manager is liable.

§ 6.6.3 Fees and assessments for the building permit and for other permits, licenses and inspections for which the
Construction Manager is required by the Contract Documents to pay.

§ 6.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 13.5.3 of AIA Document A201-2007 or by
other provisions of the Contract Documents, and which do not fall within the scope of Section 6.7.3.

§ 6.6.5 Royalties and license fees paid for the use of a particular design, process or product required by the Contract
Documents; the cost of defending suits or claims for infringement of patent rights arising from such requirement of the
Contract Documents, except where the Construction Manager is adjudged liable for such infringement, and payments
made in accordance with legal judgments against the Construction Manager resulting from such suits or claims and
payments of settlements made with the Owner’s written consent, except where the Construction Manager is adjudged
liable for such infringement. However, such costs of legal defenses, judgments and settlements shall not be included in
the calculation of the Construction Manager’s Fee or subject to the Guaranteed Maximum Price. If such royalties, fees
and costs are excluded by the last sentence of Section 3.17 of AIA Document A201-2007 or other provisions of the
Contract Documents, then they shall not be included in the Cost of the Work.

§ 6.6.6 Costs for electronic equipment and software, directly related to the Work with the Owner’s prior approval.

§ 6.6.7 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfill a specific
responsibility in the Contract Docurnents.

§ 6.6.8 Legal, mediation and arbitration costs, including attorneys’ fees, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by the Construction Manager after the execution
of this Agreement in the performance of the Work and with the Owner’s prior written approval, which shall not be
unreasonably withheld.

§ 6.6.9 Subject to the Owner’s prior written approval, expenses incurred in accordance with the Construction
Manager’s standard written personnel policy for relocation and temporary living allowances of the Construction
Manager’s personnel required for the Work.

§ 6.6.10 Notwithstanding anything herein to the contrary, reasonable, actual costs to be negotiated by Owner and
Construction Manager if the Project is suspended and the parties elect not to terminate this Agreement. In such an
event, the parties agree to consider a corresponding adjustment to the GMP.

§ 6.7 Other Costs and Emergencies
§ 6.7.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advance in writing by the
Owner.

§ 6.7.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of an emergency affecting
the safety of persons and property, as provided in Section 10.4 of AIA Document A201-2007.

§ 6.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Construction Manager,
Subcontractors or suppliers, provided that such damaged or nonconforming Work was not caused by negligence or
failure to fulfill a specific responsibility of the Construction Manager and only to the extent that the cost of repair or
correction is not recovered by the Construction Manager from insurance, sureties, Subcontractors, suppliers, or others.

§ 6.7.4 The costs described in Sections 6.1 through 6.7 shall be included in the Cost of the Work, notwithstanding any
provision of AIA Document A201-2007 or other Conditions of the Contract which may require the Construction
Manager to pay such costs, unless such costs are excluded by the provisions of Section 6.8.
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§ 6.7.5 If Construction Manager receives Sub Contractor bids for work that it typically self performs and is currently
able to provide that work, or feels the need to perform that area of work to effectively control the project schedule the
Construction Manager is entitled to perform the work required of that bid package for the total sum of the lowest
responsible bid received. The total sum of the low bid will be the total cost allocated toward the project for this work
package and will be inclusive of all costs relative to the performance of this work shall be tracked separately and
accounted for in a way that is easily represented. The "low bid" price for this work package will be tracked and paid
for through the GMP.

§ 6.7.6 Personal background checks as and to the extent identified by Owner.

§ 6.8 Costs Not To Be Reimbursed
§ 6.8.1 The Cost of the Work shall not include the items listed below:

A Salaries and other compensation of the Construction Manager’s personnel stationed at the Construction
Manager’s principal office or offices other than the site office, except as specifically provided in
Section 6.2, or as may be provided in Article 11;

Expenses of the Construction Manager”s principal office and offices other than the site office;
Overhead and general expenses, except as may be expressly included in Sections 6.1 t0 6.7,

The Construction Manager’s capital expenses, including interest on the Construction Manager’s capital
employed for the Work;.5  Except as provided in Section 6.7.3 of this Agreement, costs due to the
negligence or failure of the Construction Manager, Subcontractors and suppliers or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable to fulfill a specific

responsibility of the Contract,

6 Any cost not specifically and expressly described in Sections 6.1 t0 6.7,

7 Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded; and

8 Costs for services incurred during the Preconstruction Phase.

awie

§ 6.9 Discounts, Rebates and Refunds

§ 6.9.1 Cash discounts obtained on payments made by the Construction Manager shall accrue to the Owner if (1)
before making the payment, the Construction Manager included them in an Application for Payment and received
payment from the Owner, or (2) the Owner has deposited funds with the Construction Manager with which to make
payments (in whole or in part); otherwise, cash discounts (or part hereof, as applicable) shall accrue to the
Construction Manager. Trade discounts, rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to the Owner, and the Construction Manager shall make provisions so that they can be
obtained.

§ 6.9.2 Amounts that accrue to the Owner in accordance with the provisions of Section 6.9.1 shall be credited to the
Owner as a deduction from the Cost of the Work.

§ 6.10 Related Party Transactions

§ 6.10.1 For purposes of Section 6.10, the term "related party" shall mean a parent, subsidiary, affiliate or other entity
having common ownership or management with the Construction Manager; any entity in which any stockholder in, or
management employee of, the Construction Manager owns any interest in excess of ten percent in the aggregate; or
any person or entity which has the right to control the business or affairs of the Construction Manager. The term
"related party" includes any member of the immediate family of any person identified above.

§ 6.10.2 If any of the costs to be reimbursed arise from a transaction between the Construction Manager and a related
party, the Construction Manager shall notify the Owner of the specific nature of the contemplated transaction,
including the identity of the related party and the anticipated cost to be incurred, before any such transaction is
consummated or cost incurred. If the Owner, after such notification, authorizes the proposed transaction, then the cost
incurred shall be included as a cost to be reimbursed, and the Construction Manager shall procure the Work,
equipment, goods or service from the related party, as a Subcontractor, according to the terms of Sections 2.3.2.1,
2.3.2.2 and 2.3.2.3. If the Owner fails to authorize the transaction, the Construction Manager shall procure the Work,
equipment, goods or service from some person or entity other than a related party according to the terms of Sections
2.3.2.1,23.22and 2.3.2.3.
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§ 6.11 Accounting Records

The Construction Manager shall keep full and detailed records and accounts related to the cost of the Work and
exercise such controls as may be necessary for proper financial management under this Contract and to substantiate all
costs incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be permitted
to audit and copy, the Construction Manager’s records and accounts, mcluding complete documentation supporting
accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Subcontractor’s proposals,
purchase orders, vouchers, memoranda and other data relating to this Contract. The Construction Manager shall
preserve these records for a period of three years after final payment, or for such longer period as may be required by
law.

ARTICLE 7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 7.1 Progress Payments

§ 7.1.1 Based upon Applications for Payment submitted to the Architect by the Construction Manager and Certificates
for Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the
Construction Manager as provided below and elsewhere in the Contract Documents.

§ 7.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

§ 7.1.3 Provided that an Application for Payment is received by the Architect not later than the thirtieth (30th) day of
a month, the Owner shall make payment of the certified amount to the Construction Manager not later than the
fifteenth (15th) day after the Architect certifies the Application for Payment. If an Application for Payment is received
by the Architect after the application date fixed above, payment shall be made by the Owner not later than fifteen ( 15
) days after the Architect certifies the Application for Payment. Should the Architect fail to act on the requisition
within 15 days from submission, it will be acknowledged as acceptable as submitted. Upon the Owner’s request, the
Construction Manager shall (i) submit a projected invoice ten (10) days prior to the submission of an Application for
Payment and (ii) work in good faith to agree on schedule of value amounts for the pay period.

(Federal, state or local laws may require payment within a certain period of time.)

§ 7.1.4 With each Application for Payment, the Construction Manager shall submit payrolls, petty cash accounts,
receipted invoices or invoices with check vouchers attached, and any other evidence required by the Owner or
Architect to demonstrate that cash disbursements already made by the Construction Manager on account of the Cost of
the Work equal or exceed progress payments already received by the Construction Manager, less that portion of those
payments attributable to the Construction Manager’s Fee, plus payrolls for the period covered by the present
Application for Payment. In addition to other required items, each Application for Payment shall be accompanied by
the following, all in form and substance satisfactory to the Owner and m compliance with applicable law of the State
of New York:

@ A current sworn statement from the Construction Manager setting forth all Subcontractors and any
material suppliers with whom the Construction Manager has subcontracted, the amount of each
subcontract, the amount requested for any Subcontractor or material supplier in the Application for
Payment, and the amount to be paid to the Construction Manager from such progress payment,
together with a current, duly executed waiver of mechanics’ and material suppliers’ liens from the
Construction Manager; and

@i1) Current, duly executed lien waivers from all Subcontractors, material suppliers, and lower-tier
Subcontractors, if any, establishing payment or satisfaction of payment of all amounts requested by
the Construction Manager on behalf of such Subcontractors and material suppliers for the current
Application for Payment and any previous Application for Payment; and

(1i1) All information and materials required to comply with the requirements of the Contract Documents
or reasonably requested by the Owner, the Owner’s Lender, or the Architect. If required by the
Owner’s title insurer, the Construction Manager shall execute a personal gap undertaking in form
and substance satisfactory to such title insurer.
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§ 7.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Construction Manager in accordance with the Contract Documents. The schedule of values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except that the Construction Manager’s Fee
shall be shown as a single separate item. The schedule of values shall be prepared in such form and supported by such
data to substantiate its accuracy as the Architect may require. This schedule, unless objected to by the Architect, shall
be used as a basis for reviewing the Construction Manager’s Applications for Payment.

§ 7.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed, or (2) the percentage obtained by dividing
(a) the expense that has actually been incurred by the Construction Manager on account of that portion of the Work for
which the Construction Manager has made or intends to make actual payment prior to the next Application for
Payment by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of
values.

§ 7.1.7 Subject to other provisions of the Contract Documents, the amount of each progress payment shall be
computed as follows:

A1 Take that portion of the Guaranteed Maximum Price properly allocable to completed Work as
determined by multiplying the percentage of completion of each portion of the Work by the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. Pending
final determination of cost to the Owner of changes in the Work, amounts not in dispute shall be
included as provided in Section 7.3.9 of AIA Document A201-2007;

2 Add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the Work, or if approved in
advance by the Owner, suitably stored off the site at a location agreed upon in writing;

3 Add the Construction Manager’s Fee, less retainage of ten (10) percent (10%). The Construction
Manager’s Fee shall be computed upon the Cost of the Work at the rate stated in Section 5.1 or, if the
Construction Manager’s Fee is stated as a fixed sum in that Section, shall be an amount that bears the
same ratio to that fixed-sum fee as the Cost of the Work bears to a reasonable estimate of the probable
Cost of the Work upon its completion;

4 Subtract retainage of ten (10) percent (10%) from that portion of the Work that the Construction
Manager self-performs; provided, however, that upon the Architect’s certification that the Work is fifty

(50) percent (50%) completed, the retainage requirement shall be reduced to five (5) percent (5%).

5 Subtract the aggregate of previous payments made by the Owner;

6  Subtract the shortfall, if any, indicated by the Construction Manager in the documentation required by
Section 7.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently
discovered by the Owner’s auditors in such documentation; and

7 Subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment as
provided in Section 9.5 of AIA Document A201-2007.

§ 7.1.8 The Owner and Construction Manager shall agree upon (1) a mutually acceptable procedure for review and
approval of payments to Subcontractors and (2) the percentage of retainage held on Subcontracts (same as Prime
Contract), and the Construction Manager shall execute subcontracts in accordance with those agreements.

§ 7.1.9 Except with the Owner’s prior written approval, the Construction Manager shall not make advance payments
to suppliers for materials or equipment which have not been delivered and stored at the site.

§ 7.1.10 In taking action on the Construction Manager’s Applications for Payment, the Architect shall be entitled to
rely on the accuracy and completeness of the information furnished by the Construction Manager and shall not be
deemed to represent that the Architect has made a detailed examination, audit or arithmetic verification of the
documentation submitted in accordance with Section 7.1.4 or other supporting data; that the Architect has made
exhaustive or continuous on-site inspections; or that the Architect has made examinations to ascertain how or for what
purposes the Construction Manager has used amounts previously paid on account of the Contract. Such examinations,
audits and verifications, if required by the Owner, will be performed by the Owner’s auditors acting in the sole interest
of the Owner.
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§ 7.2 Final Payment
§ 7.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum (less a retainage of one (1) percent
(1%) of the Contract Sum, as set forth in Section 7.2.1.1 hereof), shall be made by the Owner to the Construction
Manager when
1 the Construction Manager has fully performed the Contract except for the Construction Manager’s
responsibility to correct Work as provided in Section 12.2.2 of AIA Document A201-2007, and to
satisfy other requirements, if any, which extend beyond final payment;
2 the Construction Manager has submitted a final accounting for the Cost of the Work and a final
Application for Payment; and
3 a final Certificate for Payment has been issued by the Architect.

The Owner’s final payment to the Construction Manager shall be made no later than 30 days after the issuance of the
Architect’s final Certificate for Payment. In addition to other required items, the final Application for Payment shall be
accompanied by the following, all in form and substance satisfactory to the Owner and in compliance with applicable
law of the State of New York:

@ A current sworn statement from the Construction Manager setting forth all Subcontractors and any
material suppliers with whom the Construction Manager has subcontracted, the amount of each
subcontract, the amount requested for any Subcontractor or material supplier in the final
Application for Payment, and the amount to be paid to the Construction Manager from such final
payment, together with a current, duly executed waiver of mechanics’ and material suppliers’ liens
from the Construction Manager; and

(1) Current, duly executed lien waivers from all Subcontractors, material suppliers, and lower-tier
Subcontractors, if any, establishing payment or satisfaction of payment of all amounts requested by
the Construction Manager on behalf of such Subcontractors and material suppliers for the final
Application for Payment and any previous Application for Payment; and

(1) All information and materials required to comply with the requirements of the Contract Documents
or reasonably requested by the Owner, the Owner’s Lender, or the Architect. If required by the
Owner’s title insurer, the Contractor shall execute a personal gap undertaking in form and substance

satisfactory to such title insurer; and

@av) Certificates of occupancy issued by the appropriate governmental bodies having jurisdiction over
the Project; and

W) All maintenance and operating manuals; and

(vi) Marked sets of field record drawings and specifications reflecting "as-built" conditions; and

(vi)  Reproducible mylar drawings reflecting the location of any concealed utilities, mechanical and
electrical systems, and components; and

(vii)  Any special guarantees or warranties required by the Contract Documents, and

@(ix) Assignments of all guarantees and warranties from Subcontractors, material suppliers,
manufacturers, or vendors; and

) A list of names, addresses, and telephone numbers of all Subcontractors and any other persons
providing guarantees and warranties.

§ 7.2.1.1 The final payment shall have subtracted from ita retainage of one (1) percent (1%) of the Contract Sum,
which shall be held by the Owner to cover costs related to all punch list and warranty items for a period not to exceed
one (1) year from the date of the issuance of the Architect’s final Certificate of Payment. Owner shall hold such
retainage in an interest bearing account. Interest on such amount shall follow principal.

§ 7.2.2 The Owner’s auditors will review and report in writing on the Construction Manager’s final accounting within
30 days after delivery of the final accounting to the Architect by the Construction Manager. Based upon such Cost of
the Work as the Owner’s auditors report to be substantiated by the Construction Manager’s final accounting, and
provided the other conditions of Section 7.2.1 have been met, the Architect will, within seven days after receipt of the
written report of the Owner’s auditors, either issue to the Owner a final Certificate for Payment with a copy to the
Construction Manager, or notify the Construction Manager and Owner in writing of the Architect’s reasons for
withholding a certificate as provided in Section 9.5.1 of the AIA Document A201-2007. The time periods stated in
this Section supersede those stated in Section 9.4.1 of the AIA Document A201-2007. The Architect is not responsible
for verifying the accuracy of the Construction Manager’s final accounting.
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§ 7.2.3 If the Owner’s auditors report the Cost of the Work as substantiated by the Construction Manager’s final
accounting to be less than claimed by the Construction Manager, the Construction Manager shall be entitled to request
mediation of the disputed amount without seeking an initial decision pursuant to Section 15.2 of A201-2007. A
request for mediation shall be made by the Construction Manager within 30 days after the Construction Manager’s
receipt of a copy of the Architect’s final Certificate for Payment. Failure to request mediation within this 30-day
period shall result in the substantiated amount reported by the Owner’s auditors becoming binding on the Construction
Manager. Pending a final resolution of the disputed amount, the Owner shall pay the Construction Manager the
amount certified in the Architect’s final Certificate for Payment.

§ 7.2.41If, subsequent to final payment and at the Owner’s request, the Construction Manager incurs costs described in
Section 6.1.1 and not excluded by Section 6.8 to correct defective or nonconforming Work, the Owner shall reimburse
the Construction Manager such costs and the Construction Manager’s Fee applicable thereto on the same basis as if
such costs had been incurred prior to final payment, but not in excess of the Guaranteed Maximum Price. If the
Construction Manager has participated in savings as provided in Section 5.2.1, the amount of such savings shall be
recalculated and appropriate credit given to the Owner in determining the net amount to be paid by the Owner to the
Construction Manager; so long as the retainage being held by Owner then exceeds the Construction Manager’s costs
sought.

ARTICLE 8 INSURANCE AND BONDS

For all phases of the Project, the Construction Manager and the Owner shall purchase and maintain insurance, and the
Construction Manager shall provide bonds as set forth in Article 11 of AIA Document A201-2007.

(State bonding requirements, if any, and limits of liability for insurance required in Article 11 of AIA Document
A201-2007.)

Type of Insurance or Bond Limit of Liability or Bond Amount ($0.00)

ARTICLE 9 DISPUTE RESOLUTION

§ 9.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance with the provisions
set forth in this Article 9 and Article 15 of A201-2007. However, for Claims arising from or relating to the
Construction Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall be required as
a condition precedent to mediation or binding dispute resolution, and Section 9.3 of this Agreement shall not apply.

§ 9.2 For any Claim subject to, but not resolved by mediation pursuant to Section 15.3 of ALA Document A201-2007,
the method of binding dispute resolution shall be as follows:

(Check the appropriate box. If the Owner and Construction Manager do not select a method of binding dispute
resolution below, or do not subsequently agree in writing to a binding dispute resolution method other than litigation,
Claims will be resolved by litigation in a court of competent jurisdiction.)

[ 1] Arbitration pursuant to Section 15.4 of AIA Document A201-2007
[ 1] Litigation in a court of competent jurisdiction

[ 1  Other: (Specify)

§ 9.3 Initial Decision Maker

The parties agree to work in good faith to appoint a mutually agreeable Initial Decision Maker, as and to the extent
such is needed, and as may change from time-to-time, for Claims arising from or relating to the Construction
Manager’s Construction Phase services.
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ARTICLE 10 TERMINATION OR SUSPENSION

§ 10.1 Termination Prior to Establishment of the Guaranteed Maximum Price

§ 10.1.1 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this
Agreement upon not less than seven (7) days’ written notice to the Construction Manager for the Owner’s convenience
and without cause, and the Construction Manager may terminate this Agreement, upon not less than fourteen (14)
days’ written notice to the Owner, for the reasons set forth in Section 14.1.1 of A201-2007.

§ 10.1.2 In the event of termination of this Agreement pursuant to Section 10.1.1, the Construction Manager shall be
equitably compensated for Preconstruction Phase services performed prior to receipt of a notice of termination. In no
event shall the Construction Manager’s compensation under this Section exceed the compensation set forth in Section
4.1.

§ 10.1.3 If the Owner terminates the Contract pursuant to Section 10.1.1 after the commencement of the Construction
Phase but prior to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the
Construction Manager an amount calculated as follows, which amount shall be in addition to any compensation paid
to the Construction Manager under Section 10.1.2:
1 Take the Cost of the Work incurred by the Construction Manager to the date of termination;
2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date of termination at
the rate stated in Section 5.1 or, if the Construction Manager’s Fee is stated as a fixed sum in that
Section, an amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of
termination bears to a reasonable estimate of the probable Cost of the Work upon its completion; and
3 Subtract the aggregate of previous payments made by the Owner for Construction Phase services.

The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the election of
the Owner, for any equipment owned by the Construction Manager which the Owner elects to retain and which is not
otherwise included in the Cost of the Work under Section 10.1.3.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 10, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as
the Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction
Manager under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental agreements entered
into by the Construction Manager will contain provisions allowing for assignment to the Owner as described above.

If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as described above, the Owner
will reimburse or indemnify the Construction Manager for all costs arising under the subcontract, purchase order or
rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract had not been
terminated. If the Owner chooses not to accept assignment of any subcontract, purchase order or rental agreement that
would have constituted a Cost of the Work had this agreement not been terminated, the Construction Manager will
terminate the subcontract, purchase order or rental agreement and the Owner will pay the Construction Manager the
costs necessarily incurred by the Construction Manager because of such termination.

§ 10.2 Termination Subsequent to Establishing Guaranteed Maximum Price
Following execution of the Guaranteed Maximum Price Amendment and subject to the provisions of Section 10.2.1
and 10.2.2 below, the Contract may be terminated as provided in Article 14 of AIA Document A201-2007.

§ 10.2.1 If the Owner terminates the Contract after execution of the Guaranteed Price Amendment, the amount payable
to the Construction Manager pursuant to Sections 14.2 and 14.4 of A201-2007 shall not exceed the amount the
Construction Manager would otherwise have received pursuant to Sections 10.1.2 and 10.1.3 of this Agreement.

§ 10.2.2 If the Construction Manager terminates the Contract after execution of the Guaranteed Maximum Price
Amendment, the amount payable to the Construction Manager under Section 14.1.3 of A201-2007 shall not exceed
the amount the Construction Manager would otherwise have received under Sections 10.1.2 and 10.1.3 above, except
that the Construction Manager’s Fee shall be calculated as if the Work had been fully completed by the Construction
Manager, utilizing as necessary a reasonable estimate of the Cost of the Work for Work not actually completed.
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§ 10.3 Suspension

The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201-2007. In such case, the
Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2 of AIA Document
A201-2007, except that the term "profit" shall be understood to mean the Construction Manager’s Fee as described in
Sections 5.1 and 5.3.5 of this Agreement.

ARTICLE 11  MISCELLANEOUS PROVISIONS
§ 11.1 Terms in this Agreement shall have the same meaning as those in A201-2007.

§ 11.2 Ownership and Use of Documents
Section 1.5 of A201-2007 shall apply to both the Preconstruction and Construction Phases.

§ 11.3 Goveming Law
Section 13.1 of A201-2007 shall apply to both the Preconstruction and Construction Phases.

§ 11.4 Assignment

The Owner and Construction Manager, respectively, bind themselves, their agents, successors, assigns and legal
representatives to this Agreement. Neither the Owner nor the Construction Manager shall assign this Agreement
without the written consent of the other, except that the Owner may assign this Agreement to a lender providing
financing for the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement.
Except as provided in Section 13.2.2 of A201-2007, neither party to the Contract shall assign the Contract as a whole
without written consent of the other. If either party attempts to make such an assignment without such consent, that
party shall nevertheless remain legally responsible for all obligations under the Contract.

§ 11.5 Other provisions:

§ 11.5.1 The Construction Manager represents and warrants the following to the Owner (in addition to any other
representations and warranties contained in this Agreement), as an inducement to the Owner to execute this
Agreement, which representations and warranties shall survive the execution and delivery of this Agreement, any
termination of this Agreement, and the final completion of the Project:

@) thatit its financially solvent, able to pay all debts as they mature, and possessed of sufficient working
capital to complete the Project and perform all obligations hereunder;

(i) that it is able to furnish the personnel required to complete the Work and perform its obligations
hereunder;

(iii) that it is authorized to do business in the State of New York and properly licensed by all necessary
governmental and public and quasi-public authorities having jurisdiction over it and over the Work and
the Project;

(iv) that its execution of this Agreement and its performance thereof is within its duly authorized powers;

(v) that its duly authorized representative has visited the Project sites, familiarized itself with the local and
special conditions under which the Work is to be performed, and correlated its observations with the
requirements of Project; and

(vi) that it possesses the necessary level of experience and expertise in the construction, construction
management, and superintendence of projects of the size, complexity, and nature of this particular
Project, and it will perform the Work with care, skill, and diligence.

The foregoing warranties are in addition to, and not in lieu of, any and all other liability imposed upon the
Construction Manager by law with respect to the Construction Manager’s duties, obligations, and performance

hereunder. The Construction Manager acknowledges that the Owner is relying upon the Construction Manager’s skall
and experience in connection with the Work called for hereunder.

§ 11.5.2 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor
of a third party against either the Owner or the Construction Manager.

§ 11.5.3 If required by the Owner or the Owner’s Lender, all payments to the Construction Manager shall be made

through a construction escrow (the "Construction Escrow") established with (the "Escrow Trustee"). The
Construction Manager hereby agrees to execute an escrow agreement that shall be (i) consistent with the requirements
of the Contract Documents, except as the standard procedures of the Escrow Trustee may otherwise require, (1)
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structured to provide that the Escrow Trustee may disburse funds directly to Subcontractors or to the Construction
Manager and Subcontractors jointly, if so directed by the Owner, and (iii) otherwise reasonably satisfactory to the
Owner, the Construction Manager, and the Architect (the "Escrow Agreement"). After full execution, the Escrow

Agreement shall be attached hereto and made a part hereof as Exhibit C.

§ 11.5.4 Notwithstanding anything to the contrary in the Contract Documents, this Agreement and all of its terms and
conditions are subject to the approval of or modification by the Owner’s Lender. The Construction Manager
acknowledges that the Owner is financing the Work and will use its best efforts to comply with the requirements of the

Owner’s Lender, including, without limitation, the following: (i) making the Project site available at all reasonable
times for inspection by the Owner’s Lender;, (ii) curing defaults existing under the Contract Documents;, and (ii1)
executing a consent to assignment of the Contract Documents in the form required by the Owner’s Lender and any
other documents the Owner’s Lender may reasonably request.

§ 11.5.5 Labor costs for salaried personnel working at the main office will be a labor cost allowed as specified in
article 6.2.2. Labor costs for home office work shall be recorded in detail and charged at the rates specified in
respondents January 25th, 2010 reply to RFP specifically page 12 of 21 under Tab 2 of the document as attached
hereto and noted as Exhibit "A"

ARTICLE 12 SCOPE OF THE AGREEMENT

§ 12.1 This Agreement represents the entire and integrated agreement between the Owner and the Construction
Manager and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement
may be amended only by written instrument signed by both Owner and Construction Manager.

§ 12.2 The following documents comprise the Agreement:
1 AIA Document A133-2009, Standard Form of Agreement Between Owner and Construction Manager
as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed
Maximum Price
2  AJA Document A201-2007, General Conditions of the Contract for Construction, as amended by the
parties and annexed hereto as Exhibit B and made a part hereof
3 AIA Document E201™-2007, Digital Data Protocol Exhibit, if completed, or the following:

4 AIA Document E202™-2008, Building Information Modeling Protocol Exhibit, if completed, or the
following:

.5  Other documents:
(List other documents, if any, forming part of the Agreement.)

The Owner’s Request for Proposal and Bid Form for Construction Management Services dated
December 23, 2009 (the "RFP"), which includes a Scope of Work for the Project and (11) the
Construction Manager’s Response to the RFP dated January 25, 2010, which are annexed hereto as
Exhibit A-1 and made a part hereof.

Escrow Agreement (if applicable) by and among the Owner, the Owner’s Lender, and the Construction
Manager to be annexed to the GMP (Exhibit A) and made a part hereof.
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This Agreement is entered into as of the day and year first written above.
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SATA pocument A201" - 2007

General Conditions of the Contract for Construction

o
(3

for the following PROJECT:

(Name and location or address)

Infrastructure Master Plan - Architectural Services

KCC and PCC

Infrastructure Master Plan

10 Krey Boulevard, Towns of North Greenbush and East Greenbush, New York

3890 Carman Road, Town of Guilderland, New York

The Project consists of renovations of the Owner’s existing facilities and construction of
additions at both of its locations as part of the Owner’s Critical Facilities Upgrade,
Infrastructure Master Plan. The Project includes, among other things, the construction of a
new 65,000 sq. fi. additions to the Owner’s headquarters at in the Towns of East
Greenbush and North Greenbush, NY and the construction of a new 13,000 sq. ft. data
center at the Owner’s facility in the Town of Guilderland, NY, all in accordance with (i) the
Owner’s Request for Proposal and Bid Form for Architectural and Engineering Design
Services dated December 21, 2009 and (ii) Owner’s Request for Proposal and Bid Form for
Construction Management Services dated December 23, 2009 (collectively, the "RFPs™).

THE OWNER:

(Name and address)

New York Independent System Operator, Inc.
10 Krey Boulevard

Rensselaer, NY 12144

THE CONSTRUCTION MANAGER:
(Name and address)

U.W. Marx, Inc.

20 Gurley Avenue

Troy, NY 12182

THE ARCHITECT:

(Name and address)

Woodward Connor Gillies & Seleman Architects
20 Corporate Woods Boulevard

Albany, New York 12211

TABLE OF ARTICLES

1 GENERAL PROVISIONS

2 OWNER

3 CONTRACTOR

4 ARCHITECT

5 SUBCONTRACTORS

6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

ADDITIONS AND DELETIONS:

The author of this document has
added information needed for its
completion. The author may also
have revised the text of the original
AlA standard form. An Additions and
Deletions Report that notes added
information as well as revisions to the
standard form text is available from
the author and should be reviewed. A
vertical line in the left margin of this
document indicates where the author
has added necessary information
and where the author has added to or
deleted from the original AlA text.

This document has important legal
consequences. Consultation with an
attorney is encouraged with respect
to its completion or modification.

AlA Document A201™ - 2007. Copyright © 1911, 1915, 1918, 1925 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American
Institute of Architects. All rights reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the
maximum extent possible under the law. This document was produced by AlA software at 10:34:00 on 03/08/2010 under Order No.5961542215_1 which expires

on 01/24/2011, and is not for resale.
User Notes:

(1848797292)



Init.

10
1
12
13
14

15

CHANGES IN THE WORK
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PROTECTION OF PERSONS AND PROPERTY
INSURANCE AND BONDS
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CLAIMS AND DISPUTES
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9.3.1.1,9.10.3,10.3.2, 11.3.1.2,11.3.4, 11.3.9, 12.1.2,
15.1.3

Change Orders, Definition of

7.2.1

CHANGES IN THE WORK
2.2.1,3.11,42.8,7,7.2.1,7.3.1, 7.4, 74.1, 8.3.1,
9.3.1.1,11.3.9

Claims, Definition of

15.1.1

CLAIMS AND DISPUTES
3.24,6.1.1,6.3.1,7.3.9,9.3.3,9.10.4, 10.3.3, 15, 15.4

Claims and Timely Assertion of Claims

15.4.1

Claims for Additional Cost
3.2.4,3.74,6.1.1,7.3.9,10.3.2, 15.1.4

Claims for Additional Time

3.2.4,3.746.1.1, 8.3.2, 10.3.2, 15.1.5

Concealed or Unknown Conditions, Claims for
3.7.4

Claims for Damages
3.2.4,3.18,6.1.1,8.3.3,9.5.1,9.6.7, 10.3.3, 11.1.1,
11.3.5,11.3.7, 14.1.3, 14.2.4, 15.1.6

Claims Subject to Arbitration

15.3.1,15.4.1

Cleaning Up

3.15,6.3

Commencement of the Work, Conditions Relating to
2.2.1,32.2,34.1,3.7.1,3.10.1,3.12.6, 5.2.1, 5.2.3,
6.2.2,8.1.2,822,83.1,11.1,11.3.1,11.3.6, 11.4.1,
15.1.4

Commencement of the Work, Definition of

8.1.2

Communications Facilitating Contract
Administration

39.1,42.4

Completion, Conditions Relating to
34.1,3.11,3.15,4.2.2,42.9,8.2,9.4.2,9.8,9.9.1,
9.10,12.2,13.7, 14.1.2

COMPLETION, PAYMENTS AND

9

Completion, Substantial

429, 8.1.1, 8.1.3,8.2.3,9.4.2,9.8,9.9.1,9.10.3, 12.2,
13.7

Compliance with Laws
1.6.1,3.2.3,3.6,3.7,3.12.10, 3.13,4.1.1,9.6.4, 10.2.2,
11.1,11.3,13.1, 13.4, 13.5.1, 13.5.2, 13.6, 14.1.1,
14.2.1.3,15.2.8,15.4.2, 1543

Concealed or Unknown Conditions
3.7.4,4.2.8,8.3.1,10.3

Conditions of the Contract

1.1.1,6.1.1,6.1.4

Consent, Written
3.42,3.74,3.12.8,3.14.2,4.1.2,9.3.2,9.8.5,99.1,
9.10.2,9.10.3, 11.3.1, 13.2, 13.4.2, 15.4.4.2
Consolidation or Joinder

15.4.4

CONSTRUCTION BY OWNER OR BY
SEPARATE CONTRACTORS

1.1.4,6

Construction Change Directive, Definition of
7.3.1

Construction Change Directives
1.1.1,3.42,3.12.8,4.2.8,7.1.1,7.1.2, 7.1.3, 7.3,
9.3.1.1

Construction Schedules, Contractor’s

3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.5.2

Contingent Assignment of Subcontracts
5.4,14222

Continuing Contract Performance

15.1.3

Contract, Definition of

1.1.2

CONTRACT, TERMINATION OR
SUSPENSION OF THE

5.4.1.1,11.3.9, 14

Contract Administration

3.1.3,4,9.4,95

Contract Award and Execution, Conditions Relating
to

3.7.1,3.10,5.2,6.1, 11.1.3, 11.3.6, 11.4.1
Contract Documents, The

1.1.1

Contract Documents, Copies Furnished and Use of
1.5.2,2.2.5,5.3

Contract Documents, Definition of

1.1.1

Contract Sum
3.7.4,3.8,5.2.3,7.2,7.3,7.4,9.1,94.2,9.5.1.4,9.6.7,
9.7,10.3.2,11.3.1, 14.2.4, 14.3.2, 15.1.4, 15.2.5
Contract Sum, Definition of

9.1

Contract Time

3.7.4,3.7.5,3.10.2,5.2.3,7.2.1.3, 7.3.1, 7.3.5, 7.4,
8.1.1, 8.2.1,8.3.1,9.5.1,9.7.1, 10.3.2, 12.1.1, 14.3.2,
15.1.5.1, 15.2.5

Contract Time, Definition of

8.1.1
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CONTRACTOR

3

Contractor, Definition of

3.1, 6.1.2

Contractor’s Construction Schedules
3.10,3.12.1,3.12.2, 6.1.3, 15.1.5.2

Contractor’s Employees
3.3.2,3.4.3,3.8.1,3.9,3.18.2,4.2.3,4.2.6, 10.2, 10.3,
11.1.1, 11.3.7, 14.1, 14.2.1.1,

Contractor’s Liability Insurance

11.1

Contractor’s Relationship with Separate Contractors
and Owner’s Forces

3.12.5,3.14.2,42.4,6,11.3.7, 12.1.2, 12.2.4
Contractor’s Relationship with Subcontractors
1.2.2,3.3.2,3.18.1,3.18.2, 5,9.6.2,9.6.7,9.10.2,
11.3.1.2,11.3.7, 11.3.8

Contractor’s Relationship with the Architect
1.1.2,1.5,3.1.3,3.2.2,3.2.3,3.2.4,3.3.1,3.4.2,3.5.1,
3.7.4,3.10,3.11,3.12,3.16,3.18,4.1.3,4.2,5.2,6.2.2,
7,8.3.1,9.2,9.3,9.4,9.5,9.7,9.8,9.9, 10.2.6, 10.3,
11.3.7,12,13.5,15.1.2, 15.2.1

Contractor’s Representations
3.2.1,3.2.2,35.1,3.12.6,6.2.2, 8.2.1, 9.3.3,9.8.2
Contractor’s Responsibility for Those Performing the
Work

3.3.2,3.18,5.3.1,6.1.3,6.2,9.5.1,10.2.8
Contractor’s Review of Contract Documents

32

Contractor’s Right to Stop the Work

9.7

Contractor’s Right to Terminate the Contract
14.1,15.1.6

Contractor’s Submittals
3.10,3.11,3.12.4,4.2.7,5.2.1,5.2.3,9.2,9.3,9.8.2,
9.8.3,9.9.1,9.10.2,9.10.3, 11.1.3, 11.4.2
Contractor’s Superintendent

3.9, 10.2.6

Contractor’s Supervision and Construction
Procedures
1.2.2,3.3,3.4,3.12.10,4.2.2,4.2.7,6.1.3,6.2.4,7.1.3,
7.3.5,7.3.7,8.2,10, 12, 14, 15.1.3

Contractual Liability Insurance

11.1.1.8,11.2

Coordination and Correlation

1.2,3.2.1,3.3.1, 3.10, 3.12.6, 6.1.3, 6.2.1

Copies Furnished of Drawings and Specifications
1.5,2.2.5,3.11

Copyrights

1.5, 3.17

Correction of Work
2.3,24,3.73,9.42,9.82,9.8.3,99.1,12.1.2,12.2
Correlation and Intent of the Contract Documents
1.2

Cost, Definition of

7.3.7

Costs

2.4.1,3.24,3.7.3,3.8.2,3.15.2,5.4.2, 6.1.1, 6.2.3,
7.3.3.3,7.3.7,7.3.8,7.3.9,9.10.2, 10.3.2, 10.3.6, 11.3,
12.1.2,12.2.1,12.2.4, 13.5, 14

Cutting and Patching

3.14,6.2.5

Damage to Construction of Owner or Separate
Contractors

3.142,6.2.4,10.2.1.2, 10.2.5,10.4, 11.1.1, 11.3,
12.2.4

Damage to the Work

3.14.2,99.1,10.2.1.2, 10.2.5, 10.4.1, 11.3.1, 12.2.4
Damages, Claims for

3.24,3.18,6.1.1, 8.3.3,9.5.1,9.6.7,10.3.3, 11.1.1,
11.3.5,11.3.7, 14.1.3, 14.2.4, 15.1.6

Damages for Delay

6.1.1, 8.3.3,9.5.1.6,9.7, 10.3.2

Date of Commencement of the Work, Definition of
8.1.2

Date of Substantial Completion, Definition of
8.1.3

Day, Definition of

8.1.4

Decisions of the Architect
3.7.4,426,42.7,42.11,4.2.12,4.2.13,15.2,6.3,
7.3.7,7.3.9,8.1.3,8.3.1,9.2.1,9.4,9.5.1,9.8.4,9.9.1,
13.5.2,14.2.2, 14.2.4,15.1,15.2

Decisions to Withhold Certification
9.4.1,9.5,9.7,14.1.1.3

Defective or Nonconforming Work, Acceptance,
Rejection and Correction of
2.3.1,2.4.1,3.5.1,4.2.6, 6.2.5,9.5.1, 9.5.2, 9.6.6,
9.8.2,9.9.3,9.104, 12.2.1

Defective Work, Definition of

3.51

Definitions

1.1,2.1.1,3.1.1,3.5.1, 3.12.1, 3.12.2, 3.12.3, 4.1.1,
15.1.1,5.1,6.1.2,7.2.1,7.3.1, 8.1, 9.1, 9.8.1
Delays and Extensions of Time
3.2,3.74,5.2.3,7.2.1,7.3.1,74.1, 8.3,9.5.1,9.7.1,
10.3.2, 10.4.1, 14.3.2, 15.1.5, 15.2.5

Disputes

6.3.1,7.3.9,15.1,15.2

Documents and Samples at the Site

3.11

Drawings, Definition of

1.1.5

Drawings and Specifications, Use and Ownership of
3.11

Effective Date of Insurance

8.2.2,11.1.2

Emergencies

10.4, 14.1.1.2, 15.1.4

Employees, Contractor’s
3.3.2,3.4.3,3.8.1,3.9,3.18.2,4.2.3,4.2.6, 10.2,
10.3.3,11.1.1, 11.3.7, 14.1, 14.2.1.1
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Equipment, Labor, Materials or

1.1.3, 1.1.6, 3.4, 3.5.1, 3.8.2, 3.8.3, 3.12, 3.13.1,
3.15.1,4.2.6,4.2.7,5.2.1,6.2.1,7.3.7,9.3.2, 9.3.3,
9.5.1.3,9.10.2,10.2.1, 10.2.4, 14.2.1.1, 14.2.1.2
Execution and Progress of the Work
1.1.3,1.2.1,1.2.2,2.2.3,2.2.5,3.1,3.3.1, 3.4.1, 3.5.1,
3.7.1,3.10.1,3.12, 3.14,4.2,6.2.2,7.1.3, 7.3.5, 8.2,
9.5.1,9.9.1,10.2,10.3,12.2,14.2, 14.3.1, 15.1.3
Extensions of Time
3.24,3.74,523,7.2.1,7.3,7.4.1,9.5.1,9.7.1,10.3.2,
10.4.1, 14.3, 15.1.5, 15.2.5

Failure of Payment

9.5.1.3,9.7,9.10.2, 13.6, 14.1.1.3, 14.2.1.2

Faulty Work

(See Defective or Nonconforming Work)

Final Completion and Final Payment
4.2.1,429,9.8.2,9.10,11.1.2,11.1.3, 11.3.1, 11.3.5,
12.3.1, 14.2.4, 14.4.3

Financial Arrangements, Owner’s
2.2.1,13.22,14.1.1.4

Fire and Extended Coverage Insurance

11.3.1.1

GENERAL PROVISIONS

1

Governing Law

13.1

Guarantees (See Warranty)

Hazardous Materials

10.2.4,10.3

Identification of Subcontractors and Suppliers

5.2.1

Indemnification

3.17.1, 3.18, 9.10.2, 10.3.3, 10.3.5, 10.3.6, 11.3.1.2,
11.3.7

Information and Services Required of the Owner
2.1.2,2.2,3.2.2,3.12.4,3.12.10, 6.1.3, 6.1.4, 6.2.5,
9.6.1,9.6.4,9.9.2,9.10.3,10.3.3, 11.2, 11.4, 13.5.1,
13.5.2,14.1.1.4, 14.1.4,15.1.3

Initial Decision

15.2

Initial Decision Maker, Definition of

1.1.8

Initial Decision Maker, Decisions
14.2.2,14.2.4,15.2.1, 15.2.2,15.2.3, 15.2.4, 15.2.5
Initial Decision Maker, Extent of Authority
14.2.2,14.2.4,15.1.3,15.2.1, 15.2.2, 15.2.3, 15.2.4,
15.2.5

Injury or Damage to Person or Property

10.2.8, 10.4.1

Inspections
3.1.3,33.3,3.7.1,42.2,426,4.29,94.2,9.8.3,
9.9.2,9.10.1, 12.2.1, 13.5

Instructions to Bidders

1.1.1

Instructions to the Contractor
3.24,33.1,38.1,52.1,7,82.2,12,13.5.2

Instruments of Service, Definition of

1.1.7

Insurance

3.18.1,6.1.1,7.3.7,9.3.2,9.84,9.9.1, 9.10.2, 11

Insurance, Boiler and Machinery

11.3.2

Insurance, Contractor’s Liability

11.1

Insurance, Effective Date of

822,11.1.2

Insurance, Loss of Use

11.33

Insurance, Owner’s Liability

11.2

Insurance, Property

10.2.5,11.3

Insurance, Stored Materials

9.3.2,11.4.14

INSURANCE AND BONDS

11

Insurance Companies, Consent to Partial Occupancy

99.1,11.4.15

Insurance Companies, Settlement with

11.4.10

Intent of the Contract Documents
1.2.1,4.2.7,42.12,4.2.13, 74

Interest

13.6

Interpretation

1.2.3,1.4,4.1.1,5.1,6.1.2,15.1.1

Interpretations, Written

42.11,42.12,15.1.4

Judgment on Final Award

15.4.2

Labor and Materials, Equipment

1.1.3,1.1.6, 3.4, 3.5.1,3.8.2, 3.8.3, 3.12, 3.13, 3.15.1,

426,42.7,52.1,6.2.1,7.3.7,9.3.2,9.3.3,9.5.1.3,

9.10.2,10.2.1,10.2.4, 14.2.1.1, 14.2.1.2

Labor Disputes

8.3.1

Laws and Regulations

1.5,3.2.3,3.6,3.7, 3.12.10, 3.13.1, 4.1.1, 9.6.4, 9.9.1,
10.2.2,11.1.1, 11.3, 13.1.1, 13.4, 13.5.1, 13.5.2,
13.6.1,14,152.8,15.4

Liens

2.1.2,9.3.3,9.10.2,9.10.4, 15.2.8

Limitations, Statutes of

12.2.5,13.7, 15.4.1.1

Limitations of Liability

2.3.1,3.2.2,3.5.1,3.12.10, 3.17.1, 3.18.1, 4.2.6, 4.2.7,

42.12,62.2,942,9.64,9.6.7,10.2.5,10.3.3,11.1.2,
11.2,11.3.7,12.2.5, 13.4.2

Limitations of Time

2.1.2,2.2,24,3.2.2,3.10, 3.11, 3.12.5, 3.15.1, 4.2.7,
5.2,53.1,54.1,6.2.4,7.3,7.4,8.2,9.2.1,9.3.1,9.3.3,
94.1,9.5,9.6,9.7.1,9.8,9.9,9.10, 11.1.3, 11.3.1.5,
11.3.6,11.3.10, 12.2, 13.5, 13.7, 14, 15
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Loss of Use Insurance

11.3.3

Material Suppliers
1.5,3.12.1,424,42.6,5.2.1,9.3,9.4.2,9.6,9.10.5
Materials, Hazardous

10.2.4,10.3

Materials, Labor, Equipment and
1.1.3,1.1.6,1.5.1, 3.4.1, 3.5.1, 3.8.2, 3.8.3, 3.12,
3.13.1, 3.15.1,4.2.6,4.2.7,5.2.1,6.2.1,7.3.7,9.3.2,
9.3.3,9.5.1.3,9.10.2, 10.2.1.2, 10.2.4, 14.2.1.1,
14.2.1.2

Means, Methods, Techniques, Sequences and
Procedures of Construction
3.3.1,3.12.10,4.2.2,4.2.7,9.4.2

Mechanic’s Lien

2.1.2,15.2.8

Mediation

8.3.1,10.3.5, 10.3.6, 15.2.1, 15.2.5, 15.2.6, 15.3,
15.4.1

Minor Changes in the Work
1.1.1,3.12.8,4.2.8,7.1, 7.4

MISCELLANEOUS PROVISIONS

13

Modifications, Definition of

1.1.1

Modifications to the Contract
1.1.1,1.1.2,3.11,4.1.2,4.2.1,5.2.3,7,8.3.1,9.7.1,
10.3.2,11.3.1

Mutual Responsibility

6.2

Nonconforming Work, Acceptance of
9.6.6,9.9.3, 12.3

Nonconforming Work, Rejection and Correction of
2.3.1,2.4.1,3.5.1,4.2.6,6.2.4,9.5.1,9.8.2,9.9.3,
9.104,12.2.1

Notice

2.2.1,2.3.1,24.1,3.2.4,3.3.1,3.7.2, 3.129,5.2.1,
9.7.1,9.10, 10.2.2, 11.1.3, 11.4.6, 12.2.2.1, 13.3,
13.5.1,13.5.2, 14.1, 14.2, 15.2.8, 15.4.1

Notice, Written

2.3.1,2.4.1,3.3.1,3.9.2, 3.12.9, 3.12.10, 5.2.1, 9.7.1,
9.10, 10.2.2, 10.3, 11.1.3, 11.3.6, 12.2.2.1, 13.3, 14,
15.2.8,15.4.1

Notice of Claims

3.74,4.5,10.2.8,15.1.2, 154

Notice of Testing and Inspections

13.5.1,13.5.2

Observations, Contractor’s

3.2,3.74

Occupancy

2.22,9.6.6,9.8,11.3.1.5

Orders, Written
1.1.1,2.3,3.9.2,7,8.2.2,11.3.9,12.1,12.2.2.1, 13.5.2,
14.3.1

OWNER

2

Owner, Definition of

2.1.1

Owner, Information and Services Required of the
2.1.2,2.2,3.2.2,3.12.10,6.1.3,6.1.4,6.2.5,9.3.2,
9.6.1,9.6.4,9.9.2,9.10.3,10.3.3, 11.2, 11.3, 13.5.1,
13.5.2,14.1.1.4,14.14,15.1.3

Owner’s Authority
1.5,2.1.1,2.3.1,2.4.1,3.4.2,3.8.1, 3.12.10, 3.14.2,
4.1.2,4.13,42.4,429,52.1,524,54.1,6.1,6.3.1,
7.2.1,7.3.1,8.2.2,8.3.1,9.3.1,9.3.2, 9.5.1, 9.6 4,
9.9.1,9.10.2,10.3.2,11.1.3, 11.3.3, 11.3.10, 12.2.2,
12.3.1,13.2.2, 14.3, 144, 15.2.7

Owner’s Financial Capability
2.2.1,1322,14.1.14

Owner’s Liability Insurance

11.2

Owner’s Loss of Use Insurance

11.3.3

Owner’s Relationship with Subcontractors
1.1.2,5.2,5.3,5.4,9.6.4,9.10.2, 14.2.2

Owner’s Right to Carry Out the Work
2.4,1422

Owner’s Right to Clean Up

6.3

Owner’s Right to Perform Construction and to
Award Separate Contracts

6.1

Owner’s Right to Stop the Work

2.3

Owner’s Right to Suspend the Work

14.3

Owner’s Right to Terminate the Contract

14.2

Ownership and Use of Drawings, Specifications
and Other Instruments of Service

1.1.1,1.1.6, 1.1.7, 1.5, 2.2.5, 3.2.2, 3.11.1, 3.17.1,
4.2.12,5.3.1

Partial Occupancy or Use

9.6.6,9.9,11.3.1.5

Patching, Cutting and

3.14,6.2.5

Patents

3.17

Payment, Applications for
4.25,7.39,9.2.1,9.3,94,95,9.6.3,9.7.1,9.8.5,
9.10.1, 14.2.3,14.2.4, 14.4.3

Payment, Certificates for
4.2.5,4.29,9.3.3,94,9.5,9.6.1,9.6.6,9.7.1, 9.10.1,
9.10.3,13.7, 14.1.1.3, 14.2.4

Payment, Failure of

9.5.1.3,9.7,9.10.2, 13.6, 14.1.1.3, 14.2.1.2
Payment, Final
421,429,9.8.2,9.10,11.1.2,11.1.3, 11.4.1, 11.4.5,
12.3.1, 13.7, 14.2.4, 14.43

Payment Bond, Performance Bond and
7.3.7.4,9.6.7,9.10.3,11.4.9, 11.4
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Payments, Progress

9.3,9.6,9.8.5,9.10.3, 13.6, 14.2.3, 15.1.3
PAYMENTS AND COMPLETION

9

Payments to Subcontractors

5.4.2,9.5.1.3,9.6.2, 9.6.3,9.6.4,9.6.7, 11.4.8,
14.2.1.2

PCB

10.3.1

Performance Bond and Payment Bond
7.3.74,9.6.7,9.10.3,11.4.9,11.4

Permits, Fees, Notices and Compliance with Laws
2.2.2,3.7,3.13,7.3.74, 10.2.2

PERSONS AND PROPERTY, PROTECTION OF
10

Polychlorinated Biphenyl

10.3.1

Product Data, Definition of

3.12.2

Product Data and Samples, Shop Drawings
3.11, 3.12,4.2.7

Progress and Completion

4.22,82,9.8,99.1, 14.1.4,15.1.3

Progress Payments

9.3, 9.6,9.8.5,9.10.3, 13.6, 14.2.3, 15.1.3

Project, Definition of the

1.1.4

Project Representatives

4.2.10

Property Insurance

10.2.5,11.3

PROTECTION OF PERSONS AND PROPERTY
10

Regulations and Laws

1.5,3.2.3, 3.6, 3.7, 3.12.10, 3.13, 4.1.1, 9.6.4, 9.9.1,
10.2.2,11.1, 11.4, 13.1, 13.4, 13.5.1, 13.5.2, 13.6, 14,
15.2.8,15.4

Rejection of Work

3.5.1,4.2.6,12.2.1

Releases and Waivers of Liens

9.10.2

Representations

3.2.1,3.5.1,3.12.6,6.2.2, 8.2.1,9.3.3,9.4.2, 9.5.1,
9.8.2,9.10.1

Representatives
2.1.1,3.1.1,39,4.1.1,4.2.1,42.2,4.2.10,5.1.1,5.1.2,
13.2.1

Responsibility for Those Performing the Work
3.3.2,3.18,4.2.3,5.3.1,6.1.3,6.2,6.3,9.5.1, 10
Retainage

9.3.1,9.6.2,9.8.5,9.9.1,9.10.2, 9.10.3

Review of Contract Documents and Field
Conditions by Contractor

3.2,3.12.7,6.1.3

Review of Contractor’s Submittals by Owner and
Architect

3.10.1,3.10.2,3.11, 3.12,4.2,5.2,6.1.3,9.2,9.8.2

Review of Shop Drawings, Product Data and Samples
by Contractor

3.12

Rights and Remedies
1.1.2,2.3,2.4,3.5.1,3.7.4,3.15.2,4.2.6,4.5,5.3, 5.4,
6.1,6.3,7.3.1,8.3,9.5.1,9.7,10.2.5, 10.3, 12.2.2,
12.24,134, 14,15.4

Royalties, Patents and Copyrights

3.17

Rules and Notices for Arbitration

15.4.1

Safety of Persons and Property

10.2, 10.4

Safety Precautions and Programs
3.3.1,42.2,42.7,5.3.1,10.1, 10.2, 10.4
Samples, Definition of

3.12.3

Samples, Shop Drawings, Product Data and
3.11, 3.12,4.2.7

Samples at the Site, Documents and

3.11

Schedule of Values

9.2,9.3.1

Schedules, Construction

3.10,3.12.1, 3.12.2, 6.1.3, 15.1.5.2

Separate Contracts and Contractors
1.1.4,3.12.5,3.14.2,4.2.4,42.7,6,8.3.1,11.4.7,
12.1.2

Shop Drawings, Definition of

3.12.1

Shop Drawings, Product Data and Samples
3.11, 3.12,4.2.7

Site, Use of

3.13,6.1.1, 6.2.1

Site Inspections
3.2.2,3.3.3,3.7.1,3.74,4.2,9.4.2,9.10.1, 13.5
Site Visits, Architect’s
3.74,422,429,9.42,9.5.1,9.9.2, 9.10.1, 13.5
Special Inspections and Testing
4.2.6,12.2.1,13.5

Specifications, Definition of the

1.1.6

Specifications, The

1.1.1,1.1.6, 1.2.2, 1.5, 3.11, 3.12.10, 3.17, 4.2.14
Statute of Limitations

13.7,15.4.1.1

Stopping the Work

2.3,9.7,10.3, 14.1

Stored Materials
6.2.1,9.3.2,10.2.1.2,10.2.4,11.4.1.4
Subcontractor, Definition of

5.1.1

SUBCONTRACTORS

5

Subcontractors, Work by
1.2.2,3.3.2,3.12.1,4.2.3,5.2.3,5.3,5.4,9.3.1.2,9.6.7
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Subcontractual Relations
5.3,54,9.3.1.2,9.6,9.10,10.2.1, 11.4.7,11.4.8, 14.1,
14.2.1

Submittals

3.10,3.11, 3.12,4.2.7,5.2.1,5.2.3, 7.3.7, 9.2, 9.3, 9.8,
9.9.1,9.10.2,9.10.3, 11.1.3

Submittal Schedule

3.10.2,3.12.5,4.2.7

Subrogation, Waivers of

6.1.1, 11.4.5,11.3.7

Substantial Completion
4.29,8.1.1,8.1.3,8.2.3,9.4.2,9.8,9.9.1,9.10.3,12.2,
13.7

Substantial Completion, Definition of
9.8.1

Substitution of Subcontractors

523,524

Substitution of Architect

413

Substitutions of Materials

342,351,738

Sub-subcontractor, Definition of

5.1.2

Subsurface Conditions

3.7.4

Successors and Assigns

13.2

Superintendent

3.9,10.2.6

Supervision and Construction Procedures
1.2.2,3.3,3.4,3.12.10,4.2.2,4.2.7,6.1.3,6.2.4, 7.1.3,
7.3.7,8.2,83.1,9.4.2, 10, 12, 14, 15.1.3
Surety

5.4.1.2,9.8.5,9.10.2,9.10.3, 14.2.2, 15.2.7
Surety, Consent of

9.10.2,9.10.3

Surveys

223

Suspension by the Owner for Convenience
14.3

Suspension of the Work

542,143

Suspension or Termination of the Contract
54.1.1,11.4.9, 14

Taxes

3.6,3.8.2.1,7.3.7.4

Termination by the Contractor

14.1, 15.1.6

Termination by the Owner for Cause
5.4.1.1,14.2,15.1.6

Termination by the Owner for Convenience
14.4

Termination of the Architect

4.13

Termination of the Contractor

14.2.2

TERMINATION OR SUSPENSION OF THE
CONTRACT

14

Tests and Inspections
3.1.3,3.33,42.2,42.6,4.2.9,9.4.2,9.8.3,9.9.2,
9.10.1, 10.3.2, 11.4.1.1, 12.2.1, 13.5

TIME

8

Time, Delays and Extensions of
3.24,3.74,5.2.3,7.2.1,7.3.1,74.1, 83,9.5.1,9.7.1,
10.3.2,10.4.1, 14.3.2, 15.1.5, 15.2.5

Time Limits

2.1.2,2.2,24,3.2.2,3.10, 3.11, 3.12.5, 3.15.1, 4.2,
4.4,45,52,53,54,6.24,7.3,74,8.2,92,93.1,
9.3.3,9.4.1,9.5,9.6,9.7,9.8,9.9, 9.10, 11.1.3,
11.4.1.5,11.46, 11.4.10, 12.2, 13.5, 13.7, 14, 15.1.2,
15.4

Time Limits on Claims

3.7.4,10.2.8,13.7, 15.1.2

Title to Work

9.3.2,9.33

Transmission of Data in Digital Form

1.6

UNCOVERING AND CORRECTION OF WORK
12

Uncovering of Work

12.1

Unforeseen Conditions, Concealed or Unknown
3.7.4,8.3.1,10.3

Unit Prices

7.3.3.2,73.4

Use of Documents

1.1.1, 1.5,2.2.5,3.126, 5.3

Use of Site

3.13,6.1.1,6.2.1

Values, Schedule of

9.2,9.3.1

Waiver of Claims by the Architect

13.4.2

Waiver of Claims by the Contractor
9.10.5,11.4.7,13.4.2, 15.1.6

Waiver of Claims by the Owner
9.9.3,9.10.3,9.104, 11.4.3,11.4.5,11.4.7, 12.2.2.1,
13.4.2,14.2.4,15.1.6

Waiver of Consequential Damages

14.2.4,15.1.6

Waiver of Liens

9.10.2,9.10.4

Waivers of Subrogation

6.1.1,11.4.5,11.3.7

Warranty
3.5,429,9.3.3,9.84,99.1,9.104,12.2.2, 13.7.1
Weather Delays

15.1.5.2

Work, Definition of

1.1.3
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Written Consent

1.5.2,3.4.2,3.7.4,3.12.8,3.14.2, 4.1.2,9.3.2, 9.8.5,

9.9.1,9.10.2,9.10.3, 11.4.1, 13.2, 13.4.2, 15.4.4.2
Written Interpretations
4.2.11,42.12

Written Notice
2.3,2.4,3.3.1,3.9,3.12.9, 3.12.10, 5.2.1, 8.2.2, 9.7,

9.10,10.2.2,10.3, 11.1.3,11.4.6, 12.2.2, 12.2.4, 13.3,

14, 15.4.1

Written Orders

1.1.1,2.3,3.9,7,8.2.2,11.4.9, 12.1, 12.2, 13.5.2,
14.3.1, 15.1.2
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ARTICLE 1 GENERAL PROVISIONS

§ 1.1 BASIC DEFINITIONS

§ 1.1.1 THE CONTRACT DOCUMENTS

The Contract Documents are enumerated in the Agreement between the Owner and Contractor (hereinafter the
Agreement) and consist of the Agreement, Conditions of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents listed in the Agreement
and Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order, (3) a Construction Change Directive or (4) a written order for a minor
change in the Work issued by the Architect. Unless specifically enumerated in the Agreement, the Contract
Documents do not include the advertisement or invitation to bid, Instructions to Bidders, sample forms, other
information furnished by the Owner in anticipation of receiving bids or proposals, the Contractor’s bid or proposal, or
portions of Addenda relating to bidding requirements.

§ 1.1.2THE CONTRACT

The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written
or oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be
construed to create a contractual relationship of any kind (1) between the Contractor and the Architect or the
Architect’s consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, (3) between the Owner
and the Architect or the Architect’s consultants or (4) between any persons or entities other than the Owner and the
Contractor. The Architect shall, however, be entitled to performance and enforcement of obligations under the
Contract intended to facilitate performance of the Architect’s duties.

§ 1.1.3THE WORK

The term "Work" means the construction and services required by the Contract Documents, whether completed or
partially completed, and includes all other labor, materials, equipment and services provided or to be provided by the
Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project.

§ 1.1.4THE PROJECT
The Project is the total construction of which the Work performed under the Contract Documents may be the whole or
a part and which may include construction by the Owner and by separate contractors.

§ 1.1.5THE DRAWINGS
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design, location and
dimensions of the Work, generally including plans, elevations, sections, details, schedules and diagrams.

§ 1.1.6 THE SPECIFICATIONS
The Specifications are that portion of the Contract Documents consisting of the written requirements for materials,
equipment, systems, standards and workmanship for the Work, and performance of related services.

§ 1.1.7INSTRUMENTS OF SERVICE

Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible
and intangible creative work performed by the Architect and the Architect’s consultants under their respective
professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models,
sketches, drawings, specifications, and other similar materials.

§ 1.1.8 INITIAL DECISION MAKER
The Initial Decision Maker is the person identified in the Agreement to render initial decisions on Claims in
accordance with Section 15.2 and certify termination of the Agreement under Section 14.2.2.

§ 1.2 CORRELATION AND INTENT OF THE CONTRACT DOCUMENTS

§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and completion
of the Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as
binding as if required by all; performance by the Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the indicated results.
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§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be
performed by any trade.

§ 1.2.3 Unless otherwise stated in the Contract Documents, words that have well-known technical or construction
industry meanings are used in the Contract Documents in accordance with such recognized meanings.

§ 1.3 CAPITALIZATION
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered
articles or (3) the titles of other documents published by the American Institute of Architects.

§ 1.4 INTERPRETATION

In the interest of brevity the Contract Documents frequently omit modifying words such as "all" and "any" and articles
such as "the" and "an," but the fact that a modifier or an article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

§ 1.5 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE

| § 1.5.1 [Replaced by terms in agreement between the Owner and the Architect.]
§ 1.5.2 The Contractor, Subcontractors, Sub-subcontractors and material or equipment suppliers are authorized to use
and reproduce the Instruments of Service provided to them solely and exclusively for execution of the Work. All
copies made under this authorization shall bear the copyright notice, if any, shown on the Instruments of Service. The
Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers may not use the Instruments of
Service on other projects or for additions to this Project outside the scope of the Work without the specific written
consent of the Owner, Architect and the Architect’s consultants.

§ 1.6 TRANSMISSION OF DATA IN DIGITAL FORM

If the parties intend to transmit Instruments of Service or any other information or documentation in digital form, they
shall endeavor to establish necessary protocols governing such transmissions, unless otherwise already provided in the
Agreement or the Contract Documents.

ARTICLE 2 OWNER

§ 2.1 GENERAL

§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The Owner shall designate in writing a representative who shall have express
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as
otherwise provided in Section 4.2.1, the Architect does not have such authority. The term "Owner" means the Owner
or the Owner’s authorized representative.

§ 2.1.2 The Owner shall furnish to the Contractor within fifteen days after receipt of a written request, information
necessary and relevant for the Contractor to evaluate, give notice of or enforce mechanic’s lien rights. Such
information shall include a correct statement of the record legal title to the property on which the Project is located,
usually referred to as the Project site, and the Owner’s interest therein.

§ 2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER

§ 2.2.1 Prior to commencement of the Work, the Contractor may request in writing that the Owner provide reasonable
evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under the Contract.
Thereafter, the Contractor may only request such evidence if (1) the Owner fails to make payments to the Contractor
as the Contract Documents require; or (2) a change in the Work materially changes the Contract Sum. The Owner shall
furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of the
Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary such
financial arrangements without prior notice to the Contractor.

§ 2.2.2 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents,
including those required under Section 3.7.1, the Owner shall secure and pay for necessary approvals, easements,
assessments and charges required for construction, use or occupancy of permanent structures or for permanent
changes in existing facilities.
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§ 2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the Project site. The Contractor shall be entitled to rely on the accuracy
of information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the
Work.

§ 2.2.4 The Owner shall furnish information or services required of the Owner by the Contract Documents with
reasonable promptness. The Owner shall also furnish any other information or services under the Owner’s control and
relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the Contractor’s
written request for such information or services.

§ 2.2.5 Unless otherwise provided in the Contract Documents, the Owner shall furnish to the Contractor one copy of
the Contract Documents for purposes of making reproductions pursuant to Section 1.5.2.

§ 2.3 OWNER'S RIGHT TO STOP THE WORK

If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as
required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, the Owner
may issue a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such order has
been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner
to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent required by
Section 6.1.3.

§ 2.4 OWNER'S RIGHT TO CARRY OUT THE WORK

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails
within a seven (7)-day period after receipt of written notice from the Owner to commence and continue correction of
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner
may have, correct such deficiencies. In such case an appropriate Change Order shall be issued deducting from
payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including Owner’s
expenses and compensation for the Architect’s additional services made necessary by such default, neglect or failure.
Such action by the Owner and amounts charged to the Contractor are both subject to prior approval of the Architect. If
payments then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor shall pay the
difference to the Owner.

§ 2.5 EXTENT OF OWNER’S RIGHTS

The rights stated in this Article 2 and elsewhere in the Contract Documents are cumulative and not in limitation of any
rights of the Owner (i) granted in the Contract Documents, (ii) at law, or (iii) in equity. In no event shall the Owner
have control over, charge of, or any responsibility for construction means, methods, techniques, sequences, or
procedures or for safety precautions and programs in connection with the Work, notwithstanding any of the rights and
authority granted the Owner in the Contract Documents.

ARTICLE 3 CONTRACTOR

§ 3.1 GENERAL

§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the
Contract Documents as if singular in number. The Contractor shall be lawfully licensed, if required in the jurisdiction
where the Project is located. The Contractor shall designate in writing a representative who shall have express
authority to bind the Contractor with respect to all matters under this Contract. The term "Contractor" means the
Contractor or the Contractor’s authorized representative. Unless the context otherwise requires, the term "Contractor"
shall be synonymous with the term "Construction Manager."

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests,
inspections or approvals required or performed by persons or entities other than the Contractor.

§ 3.2REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR
§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the Project site,
become generally familiar with local conditions under which the Work is to be performed and correlated personal
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observations with requirements of the Contract Documents. Prior to execution of the Agreement, the Contractor has
evaluated and satisfied themselves as to the conditions and limitations under which the Work is to be performed,
including, without limitation, (i) the location, condition, layout, and nature of the Project site and surrounding areas,
(ii) generally prevailing climatic conditions, (iii) anticipated labor and supply costs, (iv) availability and cost of
materials, tools, and equipment, and (v) other similar issues. The Owner assumes no responsibility or liability for the
physical condition or safety of the Project site or any improvements located on the Project site. Except as set forth in
Section 10.3, the Contractor shall be solely responsible for providing a reasonably safe place for the performance of
the Work. The Owner shall not be required to make any adjustment in either the Contract Sum or the Contract Time in
connection with any failure by the Contractor or any Subcontractor to have complied with the requirements of this
Section 3.2.1.

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as the
information furnished by the Owner pursuant to Section 2.2.3, shall take field measurements of any existing
conditions related to that portion of the Work, and shall observe any conditions at the Project site affecting it. These
obligations are for the purpose of facilitating coordination and construction by the Contractor and are not for the
purpose of discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor shall
promptly report to the Architect any errors, inconsistencies or omissions discovered by or made known to the
Contractor as a request for information in such form as the Architect may require. It is recognized that the Contractor’s
review is made in the Contractor’s capacity as a contractor and not as a licensed design professional, unless otherwise
specifically provided in the Contract Documents.

§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable laws,
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall
promptly report to the Architect any nonconformity discovered by or made known to the Contractor as a request for
information in such form as the Architect may require.

§ 3.2.4 If the Contractor believes that additional cost or time is involved because of clarifications or instructions the
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 3.2.2 or 3.2.3,
the Contractor shall make Claims as provided in Article 15. If the Contractor fails to perform the obligations of
Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner as would have been avoided if
the Contractor had performed such obligations. If the Contractor performs those obligations, the Contractor shall not
be liable to the Owner or Architect for damages resulting from errors, inconsistencies or omissions in the Contract
Documents, for differences between field measurements or conditions and the Contract Documents, or for
nonconformities of the Contract Documents to applicable laws, statutes, ordinances, codes, rules and regulations, and
lawful orders of public authorities.

§ 3.3 SUPERVISION AND CONSTRUCTION PROCEDURES
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences
and procedures and for coordinating all portions of the Work under the Contract. If the Contract Documents give
specific instructions concerning construction means, methods, techniques, sequences or procedures, the Contractor
shall evaluate the jobsite safety thereof and, except as stated below, shall be fully and solely responsible for the jobsite
safety of such means, methods, techniques, sequences or procedures. If the Contractor determines that such means,
methods, techniques, sequences or procedures may not be safe, the Contractor shall give timely written notice to the
Owner and Architect and shall not proceed with that portion of the Work without further written instructions from the
Architect. If the Contractor is then instructed to proceed with the required means, methods, techniques, sequences or
procedures without acceptance of changes proposed by the Contractor, the Contractor shall not be responsible for any
loss or damage arising solely from those Owner required means, methods, techniques, sequences or procedures.

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or
on behalf of, the Contractor or any of its Subcontractors.

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that
such portions are in proper condition to receive subsequent Work.
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§ 3.4 LABOR AND MATERIALS

§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and completion of the Work, whether temporary or permanent
and whether or not incorporated or to be incorporated in the Work.

§ 3.4.2 Except in the case of minor changes in the Work authorized by the Architect in accordance with Sections
3.12.8 or 7.4, the Contractor may make substitutions only with the consent of the Owner, after evaluation by the
Architect and in accordance with a Change Order or Construction Change Directive.

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly
skilled in tasks assigned to them.

§ 3.4.4 The Contractor shall employ or use labor in connection with the Work capable of working harmoniously with
all trades, crafts, and any other individuals associated with the Project. The Contractor shall also use best efforts to
minimize the likelihood of any strike, work stoppage, or other labor disturbance.

§ 3.4.5 The Contractor understands and acknowledges that the Owner is bound by various federal and state laws, rules,
regulations, standards, policies, and guidelines governing the safety, security, and protection of the Owner’s facilities
and facilities under the Owner’s control, the continuous operation of such facilities, and information relating thereto.
The Contractor shall complete statewide criminal background checks for the last seven (7) years on all personnel
assigned to the Project prior to their arrival on the Project site. If the background check of any person reveals any
criminal convictions, the Contractor shall not assign that person to the Project without the Owner’s prior written
consent. The Contractor shall provide a list of all persons assigned to the Project and will not substitute any other
persons without the Owner’s prior written consent.

§ 3.5 WARRANTY

The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract will be
of good quality and new unless the Contract Documents require or permit otherwise. The Contractor further warrants
that the Work will conform to the requirements of the Contract Documents and will be free from defects, except for
those inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or equipment not
conforming to these requirements shall be considered defective. The Contractor’s warranty excludes remedy for
damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or insufficient
maintenance, improper operation, or normal wear and tear and normal usage. If required by the Architect, the
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment. The Contractor
agrees to perform the Work in such a manner so as to preserve any and all manufacturer’s warranties unless the
Contract Documents direct otherwise. The Contractor agrees to assign to the Owner no later than the time of
submitting the final Application for Payment any and all guarantees and warranties from Subcontractors, materials
suppliers, manufacturers, or vendors. If necessary as a matter of law, the contractor may retain the right to enforce
directly any manufacturer’s warranties during the one-year period following the date of Substantial Completion
referred to in Section 12.2.2.

§ 3.6 TAXES

The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that are
legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled to
go into effect. Costs for these taxes shall be included in the GMP as defined in Article 6 of AIA - A133.

| § 3.7PERMITS, FEES, NOTICES, AND COMPLIANCE WITH LAWS
§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper
execution and completion of the Work that are customarily secured after execution of the Contract and legally required
at the time bids are received or negotiations concluded.

§ 3.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities applicable to performance of the Work.

AlA Document A201™ - 2007. Copyright © 1911, 1915, 1918, 1925 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American

Init. Institute of Architects. Al rights reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized 15
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penaities, and will be prosecuted to the
] maximum extent possible under the law. This document was produced by AlA software at 10:34:00 on 03/08/2010 under Order No.5961542215_1 which expires

on 01/24/2011, and is not for resale.
User Notes: (1848797292)



§ 3.7.3 Ifthe Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules
and regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such
Work and shall bear the costs attributable to correction.

§ 3.7.4 Concealed or Unknown Conditions. If the Contractor encounters conditions at the Project site that are (1)
subsurface or otherwise concealed physical conditions that differ materially from those indicated in the Contract
Documents or (2) unknown physical conditions of an unusual nature, that differ materially from those ordinarily found
to exist and generally recognized as inherent in construction activities of the character provided for in the Contract
Documents, the Contractor shall promptly provide notice to the Owner and the Architect before conditions are
disturbed and in no event later than 21 days after first observance of the conditions. The Architect will promptly
investigate such conditions and, if the Architect determines that they differ materially and cause an increase or
decrease in the Contractor’s cost of, or time required for, performance of any part of the Work, will recommend an
equitable adjustment in the Contract Sum or Contract Time, or both. If the Architect determines that the conditions at
the Project site are not materially different from those indicated in the Contract Documents and that no change in the
terms of the Contract is justified, the Architect shall promptly notify the Owner and Contractor in writing, stating the
reasons. If either party disputes the Architect’s determination or recommendation, that party may proceed as provided
in Article 15.

§ 3.7.5If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shall immediately
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice,
the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the
operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall
continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract
Sum and Contract Time arising from the existence of such remains or features may be made as provided in Article 15.

§ 3.8 ALLOWANCES

§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, but
the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable objection.

§ 3.8.2 Unless otherwise provided in the Contract Documents,

A allowances shall cover the cost to the Contractor of materials and equipment delivered at the Project
site and all required taxes, less applicable trade discounts;

.2 Contractor’s costs for unloading and handling at the Project site, labor, installation costs, overhead,
profit and other expenses contemplated for stated allowance amounts shall be included in the Contract
Sum but not in the allowances; and

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs
and the allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section 3.8.2.2.

§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness.

§ 3.9 SUPERINTENDENT

§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at
the Project site during performance of the Work. The superintendent shall represent the Contractor, and
communications given to the superintendent shall be as binding as if given to the Contractor.

§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the Owner
through the Architect the name and qualifications of a proposed superintendent. The Architect may reply within 14
days to the Contractor in writing stating (1) whether the Owner or the Architect has reasonable objection to the
proposed superintendent or (2) that the Architect requires additional time to review. Failure of the Architect to reply
within the 14 day period shall constitute notice of no reasonable objection.

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent,
which shall not unreasonably be withheld or delayed.
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§ 3.10 CONTRACTOR’S CONSTRUCTION SCHEDULES

§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner’s and
Architect’s information a Contractor’s construction schedule for the Work. The schedule shall not exceed time limits
current under the Contract Documents, shall be revised at appropriate intervals as required by the conditions of the
Work and Project, shall be related to the entire Project to the extent required by the Contract Documents, and shall
provide for expeditious and practicable execution of the Work.

§ 3.10.2 The Contractor shall prepare a submittal schedule, promptly after being awarded the Contract or as soon as
practical pending designs, plans and specifications released by Owner and thereafter as necessary to maintain a current
submittal schedule, and shall submit the schedule(s) for the Architect’s approval. The Architect’s approval shall not
unreasonably be delayed or withheld. The submittal schedule shall (1) be coordinated with the Contractor’s
construction schedule, and (2) allow the Architect reasonable time to review submittals. If the Contractor fails to
submit a submittal schedule, the Contractor shall not be entitled to any increase in Contract Sum or extension of
Contract Time based on the time required for review of submittals.

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the
Owner and Architect.

§ 3.11 DOCUMENTS AND SAMPLES AT THE PROJECT SITE

The Contractor shall maintain at the Project site for the Owner one copy of the Drawings, Specifications, Addenda,
Change Orders and other Modifications, in good order and marked currently to indicate field changes and selections
made during construction, and one copy of approved Shop Drawings, Product Data, Samples and similar required
submittals. These shall be available to the Architect and shall be delivered to the Architect for submittal to the Owner
upon completion of the Work as a record of the Work as constructed.

§ 3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

§ 3.12.1 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion of
the Work.

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work.

§ 3.12.3 Samples are physical examples that illustrate materials, equipment or workmanship and establish standards
by which the Work will be judged.

§ 3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. Their purpose is
to demonstrate the way by which the Contractor proposes to conform to the information given and the design concept
expressed in the Contract Documents for those portions of the Work for which the Contract Documents require
submittals. Review by the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which
the Architect is not expected to take responsive action may be so identified in the Contract Documents. Submittals that
are not required by the Contract Documents may be returned by the Architect without action.

§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and submit to the
Architect Shop Drawings, Product Data, Samples and similar submittals required by the Contract Documents in
accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal
schedule, with reasonable promptness and in such sequence as to cause no delay in the Work or in the activities of the
Owner or of separate contractors.

§ 3.12.6 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the
Owner and Architect that the Contractor has (1) reviewed and approved them, (2) determined and verified materials,
field measurements and field construction criteria related thereto, or will do so and (3) checked and coordinated the
information contained within such submittals with the requirements of the Work and of the Contract Documents.
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§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal and
review of Shop Drawings, Product Data, Samples or similar submittals until the respective submittal has been
approved by the Architect.

§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from requirements of the Contract Documents by the Architect’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed the Architect
in writing of such deviation at the time of submittal and (1) the Architect has given written approval to the specific
deviation as a minor change in the Work, or (2) a Change Order or Construction Change Directive has been issued
authorizing the deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop
Drawings, Product Data, Samples or similar submittals by the Architect’s approval thereof.

§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the
absence of such written notice, the Architect’s approval of a resubmission shall not apply to such revisions.

§ 3.12.10 The Contractor shall not be required to provide professional services that constitute the practice of
architecture or engineering unless such services are specifically required by the Contract Documents for a portion of
the Work or unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities
for construction means, methods, techniques, sequences and procedures. The Contractor shall not be required to
provide professional services in violation of applicable law. If professional design services or certifications by a
design professional related to systems, materials or equipment are specifically required of the Contractor by the
Contract Documents, the Owner and the Architect will specify all performance and design criteria that such services
must satisfy. The Contractor shall cause such services or certifications to be provided by a properly licensed design
professional, whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop
Drawings and other submittals prepared by such professional and who shall comply with the reasonable requirements
of the Owner regarding qualifications and insurance. Shop Drawings and other submittals related to the Work
designed or certified by such professional, if prepared by others, shall bear such professional’s written approval when
submitted to the Architect. The Owner and the Architect shall be entitled to rely upon the adequacy, accuracy and
completeness of the services, certifications and approvals performed or provided by such design professionals,
provided the Owner and Architect have specified to the Contractor all performance and design criteria that such
services must satisfy. Pursuant to this Section 3.12.10, the Architect will review, approve or take other appropriate
action on submittals only for the limited purpose of checking for conformance with information given and the design
concept expressed in the Contract Documents. The Contractor shall not be responsible for the adequacy of the
performance and design criteria specified in the Contract Documents.

§ 3.13 USE OF PROJECT SITE

§ 3.13.1 The Contractor shall confine operations at the Project site to areas permitted by applicable laws, statutes,
ordinances, codes, rules and regulations, and lawful orders of public authorities and the Contract Documents and shall
not unreasonably encumber the Project site with materials or equipment.

§ 3.13.2 Only materials and equipment that are to be used directly in the Work shall be brought to and stored on the
Project site by the Contractor. After equipment is no longer required for the Work, it shall be promptly removed from
the Project site. Protection of construction materials and equipment stored at the Project site from weather, theft,
damage, and all other adversity is solely the responsibility of the Contractor. The Contractor shall ensure that the
Work, at all times, is performed in a manner that affords reasonable access, both vehicular and pedestrian, to the site of
the Work and all adjacent areas. The Work shall be performed, to the fullest extent reasonably possible, in such a
manner that adjacent areas needed for the Owner’s continuing operations shall be free from all debris, building
materials, and equipment likely to cause hazardous conditions.

§ 3.13.3 Neither the Contractor nor any of its Subcontractors or material suppliers shall erect a sign on the Project site
without the prior written consent of the Owner, which consent may be withheld in the sole discretion of the Owner.

§ 3.13.4 The Contractor shall use best efforts to minimize any interference with the occupancy or beneficial use of the
portions of the Owner’s buildings that are not involved in the Work. Without the prior written approval of the Owner,
the Contractor shall not permit any workers to use any existing facilities at the Project site, including, without
limitation, any bathrooms, entrances, and parking areas other than those designated by the Owner. The Contractor
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shall use best efforts to comply with all rules and regulations promulgated by the Owner in connection with the use of
the Project site and shall enforce all such rules and regulations with regard to the Subcontractors. The Contractor shall
immediately notify the Owner in writing if during the performance of the Work, the Contractor finds compliance with
any rule or regulation to be impracticable, setting forth the problems of such compliance and suggesting alternatives
through which the same results intended by the rule or regulation may be achieved. The Owner may, in its sole and
absolute discretion, adopt such suggestions, develop new alternatives, or require compliance with the existing rules
and regulations.

§ 3.14 CUTTING AND PATCHING

§ 3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make
its parts fit together properly. All areas requiring cutting, fitting and patching shall be restored to the condition existing
prior to the cutting, fitting and patching, unless otherwise required by the Contract Documents.

§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by
excavation, The Contractor shall not cut or otherwise alter such construction by the Owner or a separate contractor
except with written consent of the Owner and of such separate contractor; such consent shall not be unreasonably
withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s
consent to cutting or otherwise altering the Work.

§ 3.15 CLEANING UP

§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste
materials, rubbish, the Contractor’s tools, construction equipment, machinery and surplus materials from and about
the Project.

§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and Owner
shall be entitled to reimbursement from the Contractor.

§ 3.16 ACCESS TO WORK
The Contractor shall provide the Owner and Architect access to the Work in preparation and progress wherever

located.

§ 3.17 ROYALTIES, PATENTS AND COPYRIGHTS

The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall
not be responsible for such defense or loss when a particular design, process or product of a particular manufacturer or
manufacturers is required by the Contract Documents, or where the copyright violations are contained in Drawings,
Specifications or other documents prepared by the Owner or Architect. However, if the Contractor has reason to
believe that the required design, process or product is an infringement of a copyright or a patent, the Contractor shall
be responsible for such loss unless such information is promptly furnished to the Architect.

§ 3.18 INDEMNIFICATION
§ 3.18.1 To the fullest extent permitted by law the Contractor shall defend, indemnify, and hold harmless the Owner,
Architect, Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses
and expenses, including but not limited to attorneys’ fees, arising out of or resulting from (i) performance of the Work,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the Work itself) including loss of use thereof as and to the
extent adjudicated in a court of law; and (ii) a violation of or failure to comply with any law, statute, ordinance, rule
regulation, code, or other requirement of a governmental authority having jurisdiction over the Work, the Project, or
the Contractor, but only to the extent caused by the negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for whose acts they may be liable, regardless of whether or
not such claim, damage, loss or expense is caused in part by a party indemnified hereunder. Such obligation shall not
be construed to negate, abridge, or reduce other rights or obligations of indemnity which would otherwise exist as toa
party or person described in this Section 3.18.
§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the
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indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages,
compensation or benefits payable by or for the Contractor or a Subcontractor under workers® compensation acts,
disability benefit acts or other employee benefit acts.

ARTICLE 4 ARCHITECT

§ 4.1 GENERAL

§ 4.1.1 The Owner shall retain an architect lawfully licensed to practice architecture or an entity lawfully practicing
architecture in the jurisdiction where the Project is located. That person or entity is identified as the Architect in the
Agreement and is referred to throughout the Contract Documents as if singular in number.

§ 4.1.2Duties, responsibilities and limitations of authority of the Architect as set forth in the Contract Documents shall
not be restricted, modified or extended without written consent of the Owner, Contractor and Architect. Consent shall
not be unreasonably withheld.

§ 4.1.3 If the employment of the Architect is terminated, the Owner shall employ a successor architect as to whom the
Contractor has no reasonable objection and whose status under the Contract Documents shall be that of the Architect.

§ 4.2 ADMINISTRATION OF THE CONTRACT

§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents and will be
an Owner’s representative during construction until the date the Architect issues the final Certificate For Payment and,
with the written authorization of the Owner, during the one-year warranty period for correction of Work. The
Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract Documents.

§ 4.2.2 The Architect will visit the Project site at intervals appropriate to the stage of construction, or as otherwise
agreed with the Owner, to become generally familiar with the progress and quality of the portion of the Work
completed, and to determine in general if the Work observed is being performed in a manner indicating that the Work,
when fully completed, will be in accordance with the Contract Documents. However, the Architect will not be
required to make exhaustive or continuous Project site inspections to check the quality or quantity of the Work. The
Architect will not have control over, charge of, or responsibility for, the construction means, methods, techniques,
sequences or procedures, or for the safety precautions and programs in connection with the Work, since these are
solely the Contractor’s rights and responsibilities under the Contract Documents, except as provided in Section 3.3.1.

§ 4.2.3 On the basis of the Project site visits, the Architect will keep the Owner reasonably informed about the progress
and quality of the portion of the Work completed, and report to the Owner (1) known deviations from the Contract
Documents and from the most recent construction schedule submitted by the Contractor, and (2) defects and
deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s failure to perform the
Work in accordance with the requirements of the Contract Documents. The Architect will not have control over or
charge of and will not be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or
employees, or any other persons or entities performing portions of the Work.

§ 4.2.4 COMMUNICATIONS FACILITATING CONTRACT ADMINISTRATION

Except as otherwise provided in the Contract Documents or when direct communications have been specially
authorized, the Owner and Contractor shall endeavor to communicate with each other through the Architect about
matters arising out of or relating to the Contract. Communications by and with the Architect’s consultants shall be
through the Architect. Communications by and with Subcontractors and material suppliers shall be through the
Contractor. Communications by and with separate contractors shall be through the Owner.

§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review
the amounts due the Contractor and will issue Certificates for Payment in such amounts.

§ 4.2.6 The Architect has authority to reject Work that does not conform to the Contract Documents. Whenever the
Architect considers it necessary or advisable, the Architect will have authority to require inspection or testing of the
Work in accordance with Sections 13.5.2 and 13.5.3, whether or not such Work is fabricated, installed or completed.
However, neither this authority of the Architect nor a decision made in good faith either to exercise or not to exercise
such authority shall give rise to a duty or responsibility of the Architect to the Contractor, Subcontractors, material and
equipment suppliers, their agents or employees, or other persons or entities performing portions of the Work.
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§ 4.2.7 The Architect will review and approve, or take other appropriate action upon, the Contractor’s submittals such
as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with
information given and the design concept expressed in the Contract Documents. The Architect’s action will be taken
in accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal
schedule, with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to
permit adequate review. Review of such submittals is not conducted for the purpose of determining the accuracy and
completeness of other details such as dimensions and quantities, or for substantiating instructions for installation or
performance of equipment or systems, all of which remain the responsibility of the Contractor as required by the
Contract Documents. The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the
obligations under Sections 3.3, 3.5 and 3.12. The Architect’s review shall not constitute approval of safety precautions
or, unless otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or
procedures. The Architect’s approval of a specific item shall not indicate approval of an assembly of which the item is
a component.

§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may authorize minor
changes in the Work as provided in Section 7.4. The Architect will investigate and make determinations and
recommendations regarding concealed and unknown conditions as provided in Section 3.7.4.

§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date of
final completion; issue Certificates of Substantial Completion pursuant to Section 9.8; receive and forward to the
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract and
assembled by the Contractor pursuant to Section 9.10; and issue a final Certificate for Payment pursuant to Section
9.10.

§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more project representatives to assist in
carrying out the Architect’s responsibilities at the Project site. The duties, responsibilities and limitations of authority
of such project representatives shall be as set forth in an exhibit to be incorporated in the Contract Documents.

§ 4.2.11 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect’s response to such requests
will be made in writing within any time limits agreed upon or otherwise with reasonable promptness.

§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable
from, the Contract Documents and will be in writing or in the form of drawings. When making such interpretations and
decisions, the Architect will endeavor to secure faithful performance by both Owner and Contractor, will not show
partiality to either and will not be liable for results of interpretations or decisions rendered in good faith.

§ 4.2.13 The Architect’s decisions on matters relating to aesthetic effect in connection with administration of the
Contract will be final if consistent with the intent expressed in the Contract Documents.

§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents. The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with
reasonable promptness. If appropriate, the Architect will prepare and issue supplemental Drawings and Specifications
in response to the requests for information.

ARTICLE 5 SUBCONTRACTORS

§ 5.1 DEFINITIONS

§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the Project site. The term "Subcontractor” is referred to throughout the Contract Documents as if singular in

number and means a Subcontractor or an authorized representative of the Subcontractor. The term "Subcontractor"
does not include a separate contractor or subcontractors of a separate contractor.

§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
a portion of the Work at the Project site. The term "Sub-subcontractor" is referred to throughout the Contract
Documents as if singular in number and means a Sub-subcontractor or an authorized representative of the
Sub-subcontractor.
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§ 5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

§ 5.2.1 Unless otherwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as
practicable after award of the Contract, shall furnish in writing to the Owner through the Architect the names of
persons or entities (including those who are to furnish materials or equipment fabricated to a special design) proposed
for each principal portion of the Work. The Architect may reply within five (5) business days to the Contractor in
writing stating whether the Owner or the Architect has reasonable objection to any such proposed person or entity.
Failure of the Owner or Architect to reply within the five (5) business day period shall constitute notice of no
reasonable objection.

§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the Contractor
has made reasonable objection.

§ 5.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the
Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be
increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order shall be
issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract Sum or
Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively in
submitting names as required.

§ 5.2.4 The Contractor shall not substitute a Subcontractor, person or entity previously selected if the Owner or
Architect makes reasonable objection to such substitution.

§ 5.3 SUBCONTRACTUAL RELATIONS
By appropriate agreement, written where legally required for validity, the Contractor shall require each Subcontractor,
to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor by terms of the Contract
Documents, and to assume toward the Contractor all the obligations and responsibilities, including the responsibility
for safety of the Subcontractor’s Work, which the Contractor, by these Documents, assumes toward the Owner and
Architect. Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the
Contract Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will
not prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in the
subcontract agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by the
Contract Documents, has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to
enter into similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the subcontract agreement, copies of the Contract Documents to which the
Subcontractor will be bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and
conditions of the proposed subcontract agreement that may be at variance with the Contract Documents.
Subcontractors will similarly make copies of applicable portions of such documents available to their respective
proposed Sub-subcontractors. All subcontracts shall be in writing and shall expressly provide that the Owner is an
intended third-party beneficiary of such subcontract.

§ 5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided that
.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to
Section 14.2 and only for those subcontract agreements that the Owner accepts by notifying the
Subcontractor and Contractor in writing; and
.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the
Contract.

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and
obligations under the subcontract.

§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days after termination of the Contract
by the Owner pursuant to Section 14.2 and the Owner accepts assignment of such subcontract, the Subcontractor’s
compensation shall be equitably adjusted for increases in cost resulting from the suspension.
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§ 5.4.3 Upon such assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a
successor contractor or other entity. If the Owner assigns the subcontract to a successor contractor or other entity, the
Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the
subcontract.

ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 6.1 OWNER’S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS

§ 6.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s own
forces, and to award separate contracts in connection with other portions of the Project or other construction or
operations on the Project site under Conditions of the Contract identical or substantially similar to these including
those portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional cost is
involved because of such action by the Owner, the Contractor shall make such Claim as provided in Article 15.

§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on
the Project site, the term "Contractor" in the Contract Documents in each case shall mean the Contractor who executes
each separate Owner-Contractor Agreement.

§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and of each separate
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with other
separate contractors and the Owner in reviewing their construction schedules. The Contractor shall make any revisions
to the construction schedule deemed necessary after a joint review and mutual agreement. The construction schedules
shall then constitute the schedules to be used by the Contractor, separate contractors and the Owner until subsequently
revised.

§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations
related to the Project with the Owner’s own forces, the Owner shall be deemed to be subject to the same obligations
and to have the same rights that apply to the Contractor under the Conditions of the Contract, including, without
excluding others, those stated in Article 3, this Article 6 and Articles 10, 11 and 12.

§ 6.1.5 The Contractor accepts assignment of, and liability for all purchase orders for equipment, materials,
furnishings and fixtures and other agreements for the procurement of, materials and equipment that are identified as
part of the Contract Documents upon the execution of the GMP. The Contractor shall be responsible for such
prepurchased items, if any, as if the Contractor were the original purchaser. The Contract Sum includes, without
limitation, all costs and expenses in connection with delivery, storage, insurance, installation, and testing of items
covered in any assigned purchase orders or agreements. All warranty and correction of the Work obligations under the
Contract Documents shall also apply to any prepurchased items, unless the Contract Documents specifically provide
otherwise.

§ 6.2 MUTUAL RESPONSIBILITY

§ 6.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the
Contractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the
Owner or a separate contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly report
to the Architect apparent discrepancies or defects in such other construction that would render it unsuitable for such
proper execution and results. Failure of the Contractor so to report shall constitute an acknowledgment that the
Owner’s or separate contractor’s completed or partially completed construction is fit and proper to receive the
Contractor’s Work, except as to defects not then reasonably discoverable.

§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a separate contractor
because of the Contractor’s delays, improperly timed activities or defective construction. The Owner shall be
responsible to the Contractor for costs the Contractor incurs because of a separate contractor’s delays, improperly
timed activities, damage to the Work or defective construction.

§ 6.2.4 The Contractor shall promptly remedy damage the Contractor wrongfully causes to completed or partially
completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5.
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§ 6.2.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching as are
described for the Contractor in Section 3.14.

§ 6.3 OWNER'S RIGHT TO CLEAN UP

If a dispute arises among the Contractor, separate contractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the
Owner may clean up and the Architect will allocate the cost among those responsible.

ARTICLE 7 CHANGES IN THE WORK

§ 7.1 GENERAL

§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the
limitations stated in this Article 7 and elsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and Architect; a Construction
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor;
an order for a minor change in the Work may be issued by the Architect alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, and the
Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction Change Directive or
order for a minor change in the Work. Except as permitted in Section 7.3 and Section 9.7.2, a change in the Contract
Sum of the Contract Time shall be accomplished only by Change Order.

§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and
Architect stating their agreement upon all of the following:

1 The change in the Work;

.2 The amount of the adjustment, if any, in the Contract Sum; and

.3 The extent of the adjustment, if any, in the Contract Time.

§ 7.3 CONSTRUCTION CHANGE DIRECTIVES

§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes in
the Work within the general scope of the Contract consisting of additions, deletions or other revisions, the Contract
Sum and Contract Time being adjusted accordingly.

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change
Order.

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be
based on one of the following methods:
.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation;
.2 Unit prices stated in the Contract Documents or subsequently agreed upon;
.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or
4  Asprovided in Section 7.3.7.

§ 7.3.4 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally
contemplated are materially changed in a proposed Change Order or Construction Change Directive so that
application of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or
Contractor, the applicable unit prices shall be equitably adjusted.

§ 7.3.5 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any,
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provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.

§ 7.3.6 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith,
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall
be effective immediately and shall be recorded as a Change Order.

§ 7.3.7 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum,
the Architect shall determine the method and the adjustment on the basis of reasonable expenditures and savings of
those performing the Work attributable to the change, including, in case of an increase in the Contract Sum, an amount
for overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable
amount. In such case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the
Architect may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided
in the Contract Documents, costs for the purposes of this Section 7.3.7 shall be limited to the following:

.1 Costs of labor, including social security, old age and unemployment insurance, fringe benefits required

by agreement or custom, and workers’ compensation insurance;
.2 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or

consumed;

.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor
or others;

4  Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the
Work; and

5  Additional costs of supervision and field office personnel directly attributable to the change.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits
covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any, with respect to that change.

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the Contractor
may request payment for Work completed under the Construction Change Directive in Applications for Payment. The
Architect will make an interim determination for purposes of monthly certification for payment for those costs and
certify for payment the amount that the Architect determines, in the Architect’s professional judgment, to be
reasonably justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same basis as
a Change Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15.

§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such
agreement shall be effective immediately and the Architect will prepare a Change Order. Change Orders may be
issued for all or any part of a Construction Change Directive.

§ 7.4 MINOR CHANGES IN THE WORK

The Architect has authority to order minor changes in the Work not involving adjustment in the Contract Sum or
extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such changes will be
effected by written order signed by the Architect and shall be binding on the Owner and Contractor.

ARTICLE 8 TIME

§ 8.1 DEFINITIONS

§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work.

§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.

§ 8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Section 9.8.

§ 8.1.4 The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specifically

defined.
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Init.

§ 8.2 PROGRESS AND COMPLETION
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement
the Contractor confirms that the Contract Time is a reasonable period for performing the Work.

§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, prematurely
commence operations on the Project site or elsewhere prior to the effective date of insurance required by Article 11 to
be furnished by the Contractor and Owner. The date of commencement of the Work shall not be changed by the
effective date of such insurance.

§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion
within the Contract Time.

§ 8.3 DELAYS AND EXTENSIONS OF TIME

§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by an act or neglect of
the Owner or Architect, or of an employee of ¢ither, or of a separate contractor employed by the Owner; or by changes
ordered in the Work; or by labor disputes, fire or other peril, unusual delay in deliveries, unavoidable casualties or
other causes beyond the Contractor’s control; or by delay authorized by the Owner pending mediation and arbitration,
then the Contract Time shall be extended by Change Order for such reasonable time as the Owner may determine. If
the Work is delayed for causes beyond the control of the Owner and the Contractor, the Owner shall have the right to
hire other contractors to perform the Work during the period of the delay.

§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 Except as specifically set forth in Article 6 of A133 the Contractor’s sole remedy for any (i) delay in the
commencement, prosecution, or completion of the Work, (ii) hindrance, interference, suspension, or obstruction in the
performance of the Work, (iii) loss of productivity, or (iv) other similar claims (items (i) through (iv) being
collectively referred to in this Section 8.3.3 as "Delays"), whether or not such Delays are foreseeable, shall be an
extension of the time in which to complete the Work if permitted under Section 8.3.1 and, to the extent permitted
under this Section 8.3.3, an adjustment in the Contract Sum. In no event shall the Contractor be entitled to any other
compensation or recovery of any damages under or pursuant to this Section 8.3.3 in connection with any Delay,
including, without limitation, consequential damages, lost opportunity costs, impact damages, or other similar
remuneration.

ARTICLE 8 PAYMENTS AND COMPLETION

§ 9.1 CONTRACT SUM

The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable by the
Owner to the Contractor for performance of the Work under the Contract Documents.

§ 9.2 SCHEDULE OF VALUES

Where the Contract is based on a stipulated sum or Guaranteed Maximum Price, the Contractor shall submit to the
Architect, before the first Application for Payment, a schedule of values allocating the entire Contract Sum to the
various portions of the Work and prepared in such form and supported by such data to substantiate its accuracy as the
Architect may require. This schedule, unless objected to by the Architect, shall be used as a basis for reviewing the
Contractor’s Applications for Payment.

§ 9.3 APPLICATIONS FOR PAYMENT

§ 9.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if required under
Section 9.2., for completed portions of the Work. Such application shall be notarized, if required, and supported by
such data substantiating the Contractor’s right to payment as the Owner or Architect may require, such as copies of
requisitions from Subcontractors and material suppliers, and shall reflect retainage if provided for in the Contract
Documents.

§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in
the Work that have been properly authorized by Construction Change Directives, or by interim determinations of the
Architect, but not yet included in Change Orders.
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§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the
Contractor does not intend to pay a Subcontractor or material supplier, unless such Work has been performed by others
whom the Contractor intends to pay.

§ 9.3.1.3 Each Application for Payment shall be accompanied by the following: all in form and substance satisfactory
to the Owner and in compliance with applicable law of the State of New York: (i) a current sworn statement from the
Contractor setting forth all Subcontractors and any material suppliers with whom the Contractor has subcontracted,
the amount of each subcontract, the amount requested for any Subcontractor or material supplier in the Application for

Payment, and the amount to be paid to the Contractor from such progress payment, together with a current, duly
executed waiver of mechanics’ and material suppliers’ liens from the Contractor; and (ii) current, duly executed lien
waivers from all Subcontractors, material suppliers, and lower-tier Subcontractors, if any, establishing payment or
satisfaction of payment of all amounts requested by the Contractor on behalf of such Subcontractors and material
suppliers for the current Application for Payment and any previous Application for Payment; and (iii) all information

and materials required to comply with the requirements of the Contract Documents or reasonably requested by the

Owner, the Owner’s Lender, or the Architect. If required by the Owner’s title insurer, the Contractor shall execute a
personal gap undertaking in form and substance satisfactory to such title insurer.

§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the Project site for subsequent incorporation in the Work. If approved in
advance by the Owner, payment may similarly be made for materials and equipment suitably stored off the Project site
at a location agreed upon in writing. Payment for materials and equipment stored on or off the Project site shall be
conditioned upon compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s
title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs of
applicable insurance, storage and transportation to the Project site for such materials and equipment stored off the
Project site.

§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner no
later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment all
Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, to
the best of the Contractor’s knowledge, information and belief, be free and clear of liens, claims, security interests or
encumbrances in favor of the Contractor, Subcontractors, material suppliers, or other persons or entities making a
claim by reason of having provided labor, materials and equipment relating to the Work.

§ 9.3.3.1 The Contractor further expressly undertakes to defend the Owner, at the Contractor’s sole expense, against
any actions, lawsuits, or proceedings brought against the Owner as a result of liens filed against the Work, the site of
any of the Work, the Project site, and any improvements thereon, payments due the Contractor, or any portion of the
Owner’s property (collectively referred to in this Section 9.3.3.1 as "liens"). The Contractor hereby agrees to
indemnify and hold the Owner harmless from and against any such liens or claims of lien and agrees to pay any
judgment or lien resulting from any such actions, lawsuits, or proceedings, so long as the Owner has paid for the Work
in question.

§ 9.3.3.2 The Owner shall release any payments withheld due to a lien or claim of lien if the Contractor obtains
security acceptable to the Owner or a lien bond that is (i) issued by a surety acceptable to the Owner and, when
required, the Owner’s Lender, (ii) in form and substance satisfactory to the Owner and, when required, the Owner’s
Lender, and (iii) in an amount not less than that set by statute and if no amount is applicable, then, two hundred (200)
percent (200%) of such lien claim or such other amount as required by applicable law. By posting a lien bond or other
acceptable security, however, the Contractor shall not be relieved of any responsibilities or obligations under this
Section 9.3.3, including, without limitation, the duty to defend and indemnify the Owner. The cost of any premiums
incurred in connection with such bonds and security shall be the sole responsibility of the Contractor and shall not be
part of, or cause any adjustment to, the Contract Sum.

§ 9.3.3.3 Notwithstanding the foregoing, the Owner reserves the right to settle any disputed mechanic’s or material
supplier’s lien claim by payments to the lien claimant or by such other means as the Owner, in the Owner’s sole and
absolute discretion, determines is the most economical or advantageous method of settling the dispute. The Contractor
shall promptly reimburse the Owner, upon demand, for any payments so made; so long as Contractor has not already
made or caused payment therefor.

AlA Document A201™ - 2007. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American

Init. Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized 27
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the
/ maximum extent possible under the law. This document was produced by AIA software at 10:34:00 on 03/08/2010 under Order No.5961542215_1 which expires

on 01/24/2011, and is not for resale.
User Notes: (1848797292)



§ 9.4 CERTIFICATES FOR PAYMENT

§ 9.4.1 The Architect will, within seven (7) days after receipt of the Contractor’s Application for Payment, either issue
to the Owner a Certificate for Payment (or equivalent document), with a copy to the Contractor, for such amount as the
Architect determines is properly due, or notify the Contractor and Owner in writing of the Architect’s reasons for
withholding certification in whole or in part as provided in Section 9.5.1.

§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, based
on the Architect’s evaluation of the Work and the data comprising the Application for Payment, that, to the best of the
Architect’s knowledge, information and belief, the Work has progressed to the point indicated and that the quality of
the Work is in accordance with the Contract Documents. The foregoing representations are subject to an evaluation of
the Work for conformance with the Contract Documents upon Substantial Completion, to results of subsequent tests
and inspections, to correction of minor deviations from the Contract Documents prior to completion and to specific
qualifications expressed by the Architect. The issuance of a Certificate for Payment will further constitute a
representation that the Contractor is entitled to payment in the amount certified. However, the issuance of a Certificate
for Payment will not be a representation that the Architect has (1) made exhaustive or continuous on-site inspections to
check the quality or quantity of the Work, (2) reviewed construction means, methods, techniques, sequences or
procedures, (3) reviewed copies of requisitions received from Subcontractors and material suppliers and other data
requested by the Owner to substantiate the Contractor’s right to payment, or (4) made examination to ascertain how or
for what purpose the Contractor has used money previously paid on account of the Contract Sum.

§ 9.5 DECISIONS TO WITHHOLD CERTIFICATION
§ 9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary to
protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised amount,
the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to make such
representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of subsequently
discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to such extent as
may be necessary in the Architect’s opinion to protect the Owner from loss for which the Contractor is responsible,
including loss resulting from acts and omissions described in Section 3.3.2, because of
A defective Work not remedied;
.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security
acceptable to the Owner is provided by the Contractor;
.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or
equipment;
4  reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
.5  damage to the Owner or a separate contractor;
6  reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or
.7 repeated failure to carry out the Work in accordance with the Contract Documents.

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts
previously withheld.

§ 9.5.3 If the Architect withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option,
issue joint checks to the Contractor and to any Subcontractor or material or equipment suppliers to whom the
Contractor failed to make payment for Work properly performed or material or equipment suitably delivered. If the
Owner makes payments by joint check, the Owner shall notify the Architect and the Architect will reflect such
payment on the next Certificate for Payment.

§ 9.6 PROGRESS PAYMENTS
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and
within the time provided in the Contract Documents, and shall so notify the Architect.

§ 9.6.2 The Contractor shall pay each Subcontractor no later than seven (7) days after receipt of payment from the
Owner the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to
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the Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement
with each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner.

§ 9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of
completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on account
of portions of the Work done by such Subcontractor.

§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and material and equipment suppliers amounts paid by the Owner to the Contractor for subcontracted
Work. If the Contractor fails to furnish such evidence within seven days, the Owner shall have the right to contact
Subcontractors to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an
obligation to pay or to see to the payment of money to a Subcontractor, except as may otherwise be required by law.

§ 9.6.5 Contractor payments to material and equipment suppliers shall be treated in a manner similar to that provided
in Sections 9.6.2, 9.6.3 and 9.6.4.

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.

§ 9.6.7 Unless the Contractor provides the Owner with a payment bond in the full penal sum of the Contract Sum,
payments received by the Contractor for Work properly performed by Subcontractors and suppliers shall be held by
the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or both, under
contract with the Contractor for which payment was made by the Owner. Nothing contained herein shall require
money to be placed in a separate account and not commingled with money of the Contractor, shall create any fiduciary
liability or tort liability on the part of the Contractor for breach of trust or shall entitle any person or entity to an award
of punitive damages against the Contractor for breach of the requirements of this provision.

§ 9.7 FAILURE OF PAYMENT

§ 9.7.1 If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven (7)
days after receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within
seven (7) days after the date established in the Contract Documents the amount certified by the Architect or awarded
by binding dispute resolution, then the Contractor may, upon seven (7) additional days’ written notice to the Owner
and Architect, stop the Work until payment of the amount owing has been received. The Contract Time shall be
extended appropriately and the Contract Sum shall be increased by the amount of the Contractor’s reasonable costs of
shut-down, delay and start-up, plus interest as provided for in the Contract Documents.

§ 9.7.2 If the Owner is entitled to reimbursement or payment from the Contractor under or pursuant to the Contract
Documents, such payment shall be made promptly upon demand by the Owner. Notwithstanding anything contained
in the Contract Documents to the contrary, if the Contractor fails to promptly make any payment due the Owner, or if
the Owner incurs any reasonable costs and expenses to cure any default of the Contractor or to corrective defective
Work, the Owner shall have an absolute right to offset such amount against the Contract Sum and may, in the Owner’s
sole and absolute discretion, either (i) deduct an amount equal to that which the Owner is entitled from any payment
then or thereafter due the Contractor from the Owner, or (ii) issue a written notice to the Contractor reducing the
Contract Sum by an amount equal to that which the Owner is entitled.

§ 9.8 SUBSTANTIAL COMPLETION

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work for
its intended use; provided, however, that as a condition precedent to Substantial Completion, the Owner has received
from the governmental authorities having jurisdiction thereof all certificates of occupancy and any other permits,
approvals, licenses, and other documents necessary for the beneficial occupancy of the Project.

§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept
separately, is substantially complete, the Contractor shall prepare and submit to the Architect a comprehensive list of
items to be completed or corrected prior to final payment. Failure to include an item on such list does not alter the
responsibility of the Contractor to complete all Work in accordance with the Contract Documents.
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§ 9.8.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to determine whether the Work or
designated portion thereof is substantially complete. If the Architect’s inspection discloses any item, whether or not
included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so
that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Contractor shall,
before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the
Architect. In such case, the Contractor shall then submit a request for another inspection by the Architect to determine
Substantial Completion.

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a Certificate
of Substantial Completion that shall establish the date of Substantial Completion, shall establish responsibilities of the
Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and insurance, and shall fix the
time within which the Contractor shall finish all items on the list accompanying the Certificate. Warranties required by
the Contract Documents shall commence on the date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion.

§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in such Certificate. Upon such acceptance and consent of surety, if any,
the Owner shall make payment of retainage applying to such Work or designated portion thereof. Such payment shall
be adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents.

§ 9.9 PARTIAL OCCUPANCY OR USE

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to
by the insurer as required under Section 11.3.1.5 and authorized by public authorities having jurisdiction over the
Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided
the Owner and Contractor have accepted in writing the responsibilities assigned to each of them for payments,
retainage, if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and commencement of warranties required by the Contract
Documents. When the Contractor considers a portion substantially complete, the Contractor shall prepare and submit
a list to the Architect as provided under Section 9.8.2. Consent of the Contractor to partial occupancy or use shall not
be unreasonably withheld. The stage of the progress of the Work shall be determined by written agreement between
the Owner and Contractor or, if no agreement is reached, by decision of the Architect.

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Architect shall jointly inspect
the area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work.

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of the Contract Documents.

§ 9.10 FINAL COMPLETION AND FINAL PAYMENT
§ 9.10.1 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and
upon receipt of a final Application for Payment, the Architect will promptly make such inspection and, when the
Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect
will promptly issue a final Certificate for Payment stating that to the best of the Architect’s knowledge, information
and belief, and on the basis of the Architect’s on-site visits and inspections, the Work has been completed in
accordance with terms and conditions of the Contract Documents and that the entire balance found to be due the
Contractor and noted in the final Certificate is due and payable. The Architect’s final Certificate for Payment will
constitute a further representation that conditions listed in Section 9.10.2 as precedent to the Contractor’s being
entitled to final payment have been fulfilled. All guarantees and warranties required under or pursuant to the Contract
Documents shall be assigned to the Owner as part of the final Application for Payment and the Certificate of Payment
shall not be issued by the Architect until all such guarantees and warranties have been received and accepted by the
Owner.

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with
the Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld
by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract
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Documents to remain in force after final payment is currently in effect and will not be canceled or allowed to expire
until at least 30 days’ prior written notice has been given to the Owner, (3) a written statement that the Contractor
knows of no substantial reason that the insurance will not be renewable to cover the period required by the Contract
Documents, (4) consent of surety, if any, to final payment and (5), if required by the Owner, other data establishing
payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests or
encumbrances arising out of the Contract, to the extent and in such form as may be designated by the Owner. If a
Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor may furnish a bond
satisfactory to the Owner to indemnify the Owner against such lien. If such lien remains unsatisfied after payments are
made, the Contractor shall refund to the Owner all money that the Owner may be compelled to pay in discharging such
lien, including all costs and reasonable attorneys’ fees.

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the
Owner shall, upon application by the Contractor and certification by the Architect, and without terminating the
Contract, make payment of the balance due for that portion of the Work fully completed and accepted. If the remaining
balance for Work not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if
bonds have been furnished, the written consent of surety to payment of the balance due for that portion of the Work
fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of such
payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not
constitute a waiver of claims.

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
A liens, Claims, security interests or encumbrances arising out of the Contract and unsettled;
.2 fajlure of the Work to comply with the requirements of the Contract Documents; or
3 terms of special warranties required by the Contract Documents.

§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver
of claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of
final Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

§ 10.1 SAFETY PRECAUTIONS AND PROGRAMS

The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs in
connection with the performance of the Contract.

§ 10.2 SAFETY OF PERSONS AND PROPERTY
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury or loss to
employees on the Work and other persons who may be affected thereby;
.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the
Project site, under care, custody or control of the Contractor or the Contractor’s Subcontractors or
Sub-subcontractors; and
.3 other property at the Project site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements,
roadways, structures and utilities not designated for removal, relocation or replacement in the course of
construction.

§ 10.2.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities bearing on safety of persons or property or their
protection from damage, injury or loss.

§ 10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance of the Contract,
reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users of adjacent sites and utilities.

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual methods are
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.
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§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3 caused in
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by
any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections
10.2.1.2 and 10.2.1.3, except damage or loss attributable to acts or omissions of the Owner or Architect or anyone
directly or indirectly employed by either of them, or by anyone for whose acts either of them may be liable, and not
attributable to the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in addition to
the Contractor’s obligations under Section 3.18.

§ 10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the Project site
whose duty shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise
designated by the Contractor in writing to the Owner and Architect.

§ 10.2.7 The Contractor shall not permit any part of the construction or Project site to be loaded so as to cause damage
or create an unsafe condition.

§ 10.2.8 INJURY OR DAMAGE TO PERSON OR PROPERTY

If either party suffers injury or damage to person or property because of an act or omission of the other party, or of
others for whose acts such party is legally responsible, written notice of such injury or damage, whether or not insured,
shall be given to the other party within a reasonable time not exceeding 21 days after discovery. The notice shall
provide sufficient detail to enable the other party to investigate the matter.

§ 10.3 HAZARDOUS MATERIALS

§ 10.3.1 The Contractor is responsible for compliance with any requirements included in the Contract Documents
regarding hazardous materials. If the Contractor encounters a hazardous material or substance not addressed in the
Contract Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to
persons resulting from a material or substance, including but not limited to asbestos or polychlorinated biphenyl
(PCB), encountered on the Project site by the Contractor, the Contractor shall, upon recognizing the condition,
immediately stop Work in the affected area and report the condition to the Owner and Architect in writing.

§ 10.3.2 Upon receipt of the Contractor’s written notice, the Owner shall obtain the services of a licensed laboratory to
verify the presence or absence of the material or substance reported by the Contractor and, in the event such material or
substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract
Documents, the Owner shall furnish in writing to the Contractor and Architect the names and qualifications of persons
or entities who are to perform tests verifying the presence or absence of such material or substance or who are to
perform the task of removal or safe containment of such material or substance. The Contractor and the Architect will
promptly reply to the Owner in writing stating whether or not either has reasonable objection to the persons or entities
proposed by the Owner. If either the Contractor or Architect has an objection to a person or entity proposed by the
Owner, the Owner shall propose another to whom the Contractor and the Architect have no reasonable objection.
When the material or substance has been rendered harmless, Work in the affected area shall resume upon written
agreement of the Owner and Contractor. By Change Order, the Contract Time shall be extended appropriately and the
Contract Sum shall be increased in the amount of the Contractor’s reasonable additional costs of shut-down, delay and
start-up.

(Paragraph deleted)

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Contractor brings
to the Project site unless such materials or substances are required by the Contract Documents. The Owner shall be
responsible for materials or substances required by the Contract Documents, except to the extent of the Contractor’s
fault or negligence in the use and handling of such materials or substances.

§ 10.3.5 The Contractor shall indemnify the Owner for the cost and expense the Owner incurs (1) for remediation of a
material or substance the Contractor brings to the Project site and negligently handles, or (2) where the Contractor fails
to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due to the Owner’s
fault or negligence.
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§ 10.3.6 If without negligence on the part of the Contractor, the Contractor is held liable by a government agency for
the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the
Contract Documents, the Owner shall indemnify the Contractor for all cost and expense thereby incurred.

| (Paragraph deleted)
§ 10.4 EMERGENCIES
In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to
prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by the Contractor on
account of an emergency shall be determined as provided in Article 15 and Article 7.

ARTICLE 11 INSURANCE AND BONDS
§ 11.1 CONTRACTOR’S LIABILITY INSURANCE
§ 11.1.1 The Contractor shall purchase from and maintain in a company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located such insurance as will protect the Contractor from claims set
forth below which may arise out of or result from the Contractor’s operations and completed operations under the
Contract and for which the Contractor may be legally liable, whether such operations be by the Contractor or by a
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them
may be liable:
1 Claims under workers’ compensation, disability benefit and other similar employee benefit acts that are
applicable to the Work to be performed;
.2 Claims for damages because of bodily injury, occupational sickness or disease, or death of the
Contractor’s employees;
3 Claims for damages because of bodily injury, sickness or disease, or death of any person other than the
Contractor’s employees;
Claims for damages insured by personal injury liability coverage;
Claims for damages, other than to the Work itself, because of injury to or destruction of tangible
property, including loss of use resulting therefrom;
.6 Claims for damages because of bodily injury, death of a person or property damage arising out of
ownership, maintenance or use of a motor vehicle;
.7 Claims for bodily injury or property damage arising out of completed operations, which coverage, upon
request by Owner, shall be maintained for no less than five (5) years following final payment; and
.8 Claims involving contractual liability insurance applicable to the Contractor’s obligations under
Section 3.18.

133

§ 11.1.2 The insurance required by Section 11.1.1 shall be written for not less than limits of liability specified in the
Contract Documents or required by law, whichever coverage is greater. Coverages, whether written on an occurrence
or claims-made basis, shall be maintained without interruption from the date of commencement of the Work until the
date of final payment and termination of any coverage required to be maintained after final payment, and, with respect
to the Contractor’s completed operations coverage, until the expiration of the period for correction of Work or for such
other period for maintenance of completed operations coverage as specified in the Contract Documents.

§ 11.1.3 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to commencement of the
Work and thereafter upon renewal or replacement of each required policy of insurance. These certificates and the
insurance policies required by this Section 11.1 shall contain a provision that coverages afforded under the policies
will not be canceled or allowed to expire until at least 30 days’ prior written notice has been given to the Owner. An
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall
be submitted with the final Application for Payment as required by Section 9.10.2 and thereafter upon renewal or
replacement of such coverage until the expiration of the time required by Section 11.1.2. Information concerning
reduction of coverage on account of revised limits or claims paid under the General Aggregate, or both, shall be
furnished by the Contractor with reasonable promptness.

§ 11.1.4 The Contractor shall cause the commercial liability coverage required by the Contract Documents to include
(1) the Owner, the Architect and the Architect’s Consultants as additional insureds for claims caused in whole or in
part by the Contractor’s negligent acts or omissions during the Contractor’s operations; and (2) the Owner as an
additional insured for claims made under the Contractor’s completed operations coverage.

AlA Document A201™ — 2007. Copyright ® 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American

Init. Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized 33
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the
I maximum extent possible under the law. This document was produced by AlA software at 10:34:00 on 03/08/2010 under Order No.5961542215_1 which expires

on 01/24/2011, and is not for resale.
User Notes: (1848797292)



§ 11.2 OWNER’S LIABILITY INSURANCE
The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance.

§ 11.3 PROPERTY INSURANCE

§ 11.3.1 Unless otherwise provided, the Owner shall purchase and maintain, in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located, property insurance written on a builder’s
risk "all-risk" or equivalent policy form in the amount of the initial Contract Sum, plus value of subsequent Contract
Modifications and cost of materials supplied or installed by others, comprising total value for the entire Project at the
site on a replacement cost basis without optional deductibles. Such property insurance shall be maintained, unless
otherwise provided in the Contract Documents or otherwise agreed in writing by all persons and entities who are
beneficiaries of such insurance, until final payment has been made as provided in Section 9.10 or until no person or
entity other than the Owner has an insurable interest in the property required by this Section 11.3 to be covered,
whichever is later. This insurance shall include interests of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Project.

§ 11.3.1.1 Property insurance shall be on an "all-risk" or equivalent policy form and shall include, without limitation,
insurance against the perils of fire (with extended coverage) and physical loss or damage including, without
duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm, falsework,
testing and startup, temporary buildings and debris removal including demolition occasioned by enforcement of any
applicable legal requirements, and shall cover reasonable compensation for Architect’s and Contractor’s services and
expenses required as a result of such insured loss.

§ 11.3.1.2If the Owner does not intend to purchase such property insurance required by the Contract and with all of the
coverages in the amount described above, the Owner shall so inform the Contractor in writing prior to commencement
of the Work. The Contractor may then obtain insurance that will protect the interests of the Contractor, Subcontractors
and Sub-subcontractors in the Work, and by appropriate Change Order the cost thereof shall be charged to the Owner.
If the Contractor is damaged by the failure or neglect of the Owner to purchase or maintain insurance as described
above, without so notifying the Contractor in writing, then the Owner shall bear all reasonable costs properly
attributable thereto.

§ 11.3.1.3 If the property insurance requires deductibles, the Owner shall pay costs not covered because of such
deductibles.

§ 11.3.1.4 This property insurance shall cover portions of the Work stored off the Project site, and also portions of the
Work in transit.

§ 11.3.1.5 Partial occupancy or use in accordance with Section 9.9 shall not commence until the insurance company or
companies providing property insurance have consented to such partial occupancy or use by endorsement or
otherwise. The Owner and the Contractor shall take reasonable steps to obtain consent of the insurance company or
companies and shall, without mutual written consent, take no action with respect to partial occupancy or use that
would cause cancellation, lapse or reduction of insurance.

§ 11.3.2 BOILER AND MACHINERY INSURANCE

The Owner shall purchase and maintain boiler and machinery insurance required by the Contract Documents or by
law, which shall specifically cover such insured objects during installation and until final acceptance by the Owner;
this insurance shall include interests of the Owner, Contractor, Subcontractors and Sub-subcontractors in the Work,
and the Owner and Contractor shall be named insureds.

§ 11.3.3L0SS OF USE INSURANCE

The Owner, at the Owner’s option, may purchase and maintain such insurance as will insure the Owner against loss of
use of the Owner’s property due to fire or other hazards, however caused. The Owner waives all rights of action
against the Contractor for loss of use of the Owner’s property, including consequential losses due to fire or other
hazards however caused.

§ 11.3.4 If the Contractor requests in writing that insurance for risks other than those described herein or other special
causes of loss be included in the property insurance policy, the Owner shall, if possible, include such insurance, and
the cost thereof shall be charged to the Contractor by appropriate Change Order.
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§ 11.3.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent
to the Project site by property insurance under policies separate from those insuring the Project, or if after final
payment property insurance is to be provided on the completed Project through a policy or policies other than those
insuring the Project during the construction period, the Owner shall waive all rights in accordance with the terms of
Section 11.3.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All
separate policies shall provide this waiver of subrogation by endorsement or otherwise.

§ 11.3.6 Before an exposure to loss may occur, the Owner shall file with the Contractor a binder of insurance
evidencing such insurance coverages required by this Section 11.3. Each policy shall contain all generally applicable
conditions, definitions, exclusions and endorsements related to this Project. Each policy shall contain a provision that
the policy will not be canceled or allowed to expire, and that its limits will not be reduced, until at least 30 days’ prior
written notice has been given to the Contractor.

§ 11.3.7 WAIVERS OF SUBROGATION

If permitted by the Owner’s and the Contractor’s insurance companies, without penalties, the Owner and Contractor
waive all rights against (1) each other and any of their subcontractors, sub-subcontractors, agents and employees, each
of the other, and (2) the Architect, Architect’s consultants, separate contractors described in Article 6, if any, and any
of their subcontractors, sub-subcontractors, agents and employees, for damages caused by fire or other causes of loss
to the extent of actual recovery of any insurance proceeds under any property insurance obtained pursuant to this
Section 11.3 or other property insurance applicable to the Work, except such rights as they have to proceeds of such
insurance held by the Owner as fiduciary. The Owner or Contractor, as appropriate, shall require of the Architect,
Architect’s consultants, separate contractors described in Article 6, if any, and the subcontractors, sub-subcontractors,
agents and employees of any of them, by appropriate agreements, written where legally required for validity, similar
waivers each in favor of other parties enumerated herein. The policies shall provide such waivers of subrogation by
endorsement or otherwise. A waiver of subrogation shall be effective as to a person or entity even though that person
or entity would otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance premium
directly or indirectly, and whether or not the person or entity had an insurable interest in the property damaged.

§ 11.3.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any
applicable mortgagee clause and of Section 11.3.10. The Contractor shall pay Subcontractors their just shares of
insurance proceeds received by the Contractor, and by appropriate agreements, written where legally required for
validity, shall require Subcontractors to make payments to their Sub-subcontractors in similar manner.

§ 11.3.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured loss,
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds
received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with
the method of binding dispute resolution selected in the Agreement between the Owner and Contractor. If after such
loss no other special agreement is made and unless the Owner terminates the Contract for convenience, replacement of
damaged property shall be performed by the Contractor after notification of a Change in the Work in accordance with
Article 7.

§ 11.3.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties in
interest shall object in writing within five days after occurrence of loss to the Owner’s exercise of this power; if such
objection is made, the dispute shall be resolved in the manner selected by the Owner and Contractor as the method of
binding dispute resolution in the Agreement. If the Owner and Contractor have selected arbitration as the method of
binding dispute resolution, the Owner as fiduciary shall make settlement with insurers or, in the case of a dispute over
distribution of insurance proceeds, in accordance with the directions of the arbitrators.

§ 11.4 PERFORMANCE BOND AND PAYMENT BOND

§ 11.4.1 Upon request by Owner, the Contractor shall furnish a Performance Bond and Labor and Material Payment
Bond meeting all statutory requirements of the State of New York, in form and substance satisfactory to the Owner
and the Owner’s Lender, and, unless indicated otherwise by the Owner, complying with the following specific
requirements:
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.1 Except as otherwise required by statute, the form and substance of such bonds shall be satisfactory to
the Owner and the Owner’s Lender, in their sole judgment.

.2 Bonds shall be executed by a responsible surety licensed in the State of New York acceptable to the
Owner and the Owner’s Lender.

.3  The Performance Bond and the Labor and Material Payment Bond shall each be in an amount
acceptable to the Owner and the Owner’s Lender.

4  The Contractor shall require the attorney-in-fact who executes the required bonds on behalf of the

surety to affix thereto a certified and current copy of the relevant power of attorney indicating the

monetary limit of such power.

Every bond required by this Section 11.4.1 must display the surety’s bond number.

A rider including the following provisions shall be attached to each bond:

o

1.  The surety hereby agrees that it consents to and waives notice of any addition, alteration,
omission, change, or other modification of the Contract Documents. Any addition, alteration,
change, extension of time, or other modification of the Contract Documents, or a forbearance on
the part of either the Owner or the Contractor to the other shall not release the surety of its
obligations hereunder, and notice to the surety of such matters is hereby waived.

2.  The surety agrees that it is obligated under the bonds to any successor, grantee, or assignee of the

Owner.

§ 11.4.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a
copy to be furnished.

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

§ 12.1 UNCOVERING OF WORK

§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically
expressed in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the Architect’s
examination and be replaced at the Contractor’s expense without change in the Contract Time.

§ 12.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior to
its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such
Work is in accordance with the Contract Documents, costs of uncovering and replacement shall, by appropriate
Change Order, be at the Owner’s expense. If such Work is not in accordance with the Contract Documents, such costs
and the cost of correction shall be at the Contractor’s expense unless the condition was caused by the Owner or a
separate contractor in which event the Owner shall be responsible for payment of such costs.

§ 12.2 CORRECTION OF WORK

§ 12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of the
Contract Documents, whether discovered before or after Substantial Completion and whether or not fabricated,
installed or completed. Costs of correcting such rejected Work, including additional testing and inspections, the cost of
uncovering and replacement, and compensation for the Architect’s services and expenses made necessary thereby,
shall be at the Contractor’s expense.

§ 12.2.2 AFTER SUBSTANTIAL COMPLETION
§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties established
under Section 9.9.1, or by terms of an applicable special warranty required by the Contract Documents, any of the
Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor shall correct it
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the Contractor
a written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition.
During the one year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor
an opportunity to make the correction, the Owner waives the right to make a claim for breach of warranty, but not the
right to require correction by the Contractor. If the Contractor fails to correct nonconforming Work within a
reasonable time during that period after receipt of notice from the Owner or Architect, the Owner may correct it in
accordance with Section 2.4.
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§ 12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time between Substantial Completion and the actual
completion of that portion of the Work.

§ 12.2.2.3 Upon completion of any Work under or pursuant to this Section 12.2, the one (1)-year correction period in
connection with the Work requiring correction shall be renewed and recommence solely with respect to any repairs
and replacement to any part of the Work or other property that is damaged by the defective Work.

§ 12.2.3 The Contractor shall remove from the Project site portions of the Work that are not in accordance with the
requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner.

§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or
partially completed, of the Owner or separate contractors caused by the Contractor’s correction or removal of Work
that is not in accordance with the requirements of the Contract Documents.

§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to
other obligations the Contractor has under the Contract Documents. Establishment of the one-year period for
correction of Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct the
Work, and has no relationship to the time within which the obligation to comply with the Contract Documents may be
sought to be enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s
liability with respect to the Contractor’s obligations other than specifically to correct the Work.

§ 12.3 ACCEPTANCE OF NONCONFORMING WORK

If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the
Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.

ARTICLE 13  MISCELLANEOUS PROVISIONS

§ 13.1 GOVERNING LAW

The Contract Documents shall be governed by, and construed and enforced in accordance with, the laws of the State of
New York without giving effect to the principles of conflicts of law thereof. Jurisdiction shall be in Rensselaer
County, New York.

§ 13.2 SUCCESSORS AND ASSIGNS

§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal
representatives to covenants, agreements and obligations contained in the Contract Documents. Except as provided in
Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other.
If either party attempts to make such an assignment without such consent, that party shall nevertheless remain legally
responsible for all obligations under the Contract.

§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to a lender providing construction
financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract Documents. The
Contractor shall execute all consents reasonably required to facilitate such assignment.

§ 13.3WRITTEN NOTICE

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving
notice.

§ 13.4 RIGHTS AND REMEDIES
§ 13.4.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder
shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or available by

law.
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§ 13.4.2 No action or failure to act by the Owner, Architect or Contractor shall constitute a waiver of a right or duty
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a
breach there under, except as may be specifically agreed in writing.

§ 13.5TESTS AND INSPECTIONS

§ 13.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Contract
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public
authorities. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections and
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public
authority, and shall bear all related costs of tests, inspections and approvals. The Contractor shall give the Architect
timely notice of when and where tests and inspections are to be made so that the Architect may be present for such
procedures. The Owner shall bear costs of tests, inspections or approvals required by building codes or applicable
laws or regulations or required by Owner or its Lender.

§ 13.5.2 If the Architect, Owner or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspection or approval not included under Section 13.5.1, the Architect will, upon written
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection or
approval by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when and
where tests and inspections are to be made so that the Architect may be present for such procedures. Such costs, except
as provided in Section 13.5.3, shall be at the Owner’s expense.

§ 13.5.3 If such procedures for testing, inspection or approval under Sections 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established by the Contract Documents, all costs made necessary by
such failure including those of repeated procedures and compensation for the Architect’s services and expenses shall
be at the Contractor’s expense. the cost of testing services related to remedial operations performed to correct
deficiencies in the Work, shall be borne by the Contractor.

§ 13.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect.

§ 13.5.5 If the Architect is to observe tests, inspections or approvals required by the Contract Documents, the Architect
will do so promptly and, where practicable, at the normal place of testing.

§ 13.5.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.

§ 13.6 INTEREST

Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at such rate
as the parties may agree upon in writing or, in the absence thereof, at the legal rate prevailing from time to time at the
place where the Project is located.

§ 13.7 TIME LIMITS ON CLAIMS

The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of
warranty or otherwise, against the other arising out of or related to the Contract in accordance with the requirements of
the final dispute resolution method selected in the Agreement within the time period specified by applicable law, but in
any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Contractor
waive all claims and causes of action not commenced in accordance with this Section 13.7.

§ 13.8 GENERAL PROVISIONS

§ 13.8.1 Wherever possible, each provision of this Agreement shall be interpreted in a manner as to be effective and
valid under applicable law. If, however, any provision of this Agreement, or portion thereof, is prohibited by law or
found invalid under any law, only such provision or portion thereof shall be ineffective, without in any manner
invalidating or affecting the remaining provisions of this Agreement or valid portions of such provision, which are
hereby deemed severable.

§ 13.8.2 Any specific requirement in the Contract Documents that imposes the responsibilities or obligations of the
Contractor onto a Subcontractor is added for emphasis and is also hereby deemed to include a Subcontractor of any
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tier. The omission of a reference to a Subcontractor in connection with any of the Contractor’s responsibilities or
obligations shall not be construed to diminish, abrogate, or limit any responsibilities or obligations of a Subcontractor
of any tier under the Contract Documents or the applicable subcontract.

§ 13.8.3 The provisions of the Contract Documents shall not be changed, amended, waived, or otherwise modified
without the Owner’s approval. No person is authorized on behalf of the Owner to orally change, amend, waive, or
otherwise modify the terms of the Contract Documents. Any change, waiver, approval, or consent granted to the
Contractor shall be limited to the specific matters approved by the Owner, and shall not relieve the Contractor of any
other duties and obligations under the Contract Documents.

ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT

§ 14.1 TERMINATION BY THE CONTRACTOR

§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 60 consecutive days through
no act or fault of the Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any other
persons or entities performing portions of the Work under direct or indirect contract with the Contractor, for any of the

following reasons:
.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped;

| .2 Anact of government, such as a declaration of national emergency that requires all Work to be stopped.

.3 Because the Owner has not made payment on a Certificate for Payment within the time stated in the
Contract Documents.

§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor or a Subcontractor,
Sub-subcontractor or their agents or employees or any other persons or entities performing portions of the Work under
direct or indirect contract with the Contractor, repeated suspensions, delays or interruptions of the entire Work by the
Owner as described in Section 14.3 constitute in the aggregate more than 100 percent of the total number of days
scheduled for completion, or 120 days in any 365-day period, whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon seven (7) days’
written notice to the Owner and Architect, terminate the Contract and recover from the Owner payment for Work
executed, including reasonable overhead and profit, costs incurred by reason of such termination, and damages.

§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor or a
Subcontractor or their agents or employees or any other persons performing portions of the Work under contract with
the Contractor because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Contract
Documents with respect to matters important to the progress of the Work, the Contractor may, upon seven (7)
additional days’ written notice to the Owner and the Architect, terminate the Contract and recover from the Owner as
provided in Section 14.1.3.

§ 14.2 TERMINATION BY THE OWNER FOR CAUSE
§ 14.2.1 The Owner may terminate the Contract if the Contractor
A repeatedly refuses or fails to supply enough properly skilled workers or proper materials;
.2 fails to make payment to Subcontractors for materials or labor in accordance with the respective
agreements between the Contractor and the Subcontractors;
3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of a public authority; or
4  otherwise is guilty of substantial breach of a provision of the Contract Documents.

§ 14.2.2 When any of the above reasons exist, the Owner, upon certification by the Initial Decision Maker that
sufficient cause exists to justify such action, may without prejudice to any other rights or remedies of the Owner and
after giving the Contractor and the Contractor’s surety, if any, seven days’ written notice, terminate employment of the
Contractor and may, subject to any prior rights of the surety:
A Exclude the Contractor from the Project site and take possession of all materials, equipment, tools, and
construction equipment and machinery thereon owned by the Contractor;
.2 Accept assignment of subcontracts pursuant to Section 5.4; and

AlA Document A201™ - 2007. Copyright ® 1911, 1915, 1918, 1925 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American

Init. Institute of Architects. All rights reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized 39
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the
I maximum extent possible under the law. This document was produced by AlA software at 10:34:00 on 03/08/2010 under Order No.5361542215_1 which expires

on 01/24/2011, and is not for resale.
User Notes: (1848797292)



Init.

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred
by the Owner in finishing the Work.

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall
not be entitled to receive further payment until the Work is finished.

§ 14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for
the Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not
expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance,
the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the case
may be, shall be certified by the Initial Decision Maker, upon application, and this obligation for payment shall survive
termination of the Contract.

§ 14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work in
whole or in part for such period of time as the Owner may determine.

(Paragraphs deleted)
§ 14.4 TERMINATION BY THE OWNER FOR CONVENIENCE
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the
Contractor shall
A cease operations as directed by the Owner in the notice;
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work;
and
.3 except for Work directed to be performed prior to the effective date of termination stated in the notice,
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 Upon such termination, the Contractor shall recover as its sole remedy payment for Work (including the
corresponding percentage of Contractor’s fee earned) properly performed in connection with the terminated portion of
the Work prior to the effective date of termination and for items properly and timely fabricated off the Project site,
delivered and stored in accordance with the Owner’s instructions. The Contractor hereby waives and forfeits all other
claims for payment and damages, including, without limitation, anticipated profits. The Owner shall be credited for (i)
payments previously made to the Contractor for the terminated portion of the Work, (ii) amounts owed to the Owner
by the Contractor, and (iii) the value of the materials, supplies, equipment, or other items paid for by Owner and
retained by Contractor at Contractor’s election after first offering same to Owner.

ARTICLE 15 CLAIMS AND DISPUTES

§ 15.1 CLAIMS

§ 15.1.1 DEFINITION

A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, or other relief
with respect to the terms of the Contract. The term "Claim" also includes other disputes and matters in question
between the Owner and Contractor arising out of or relating to the Contract. The responsibility to substantiate Claims
shall rest with the party making the Claim.

§ 15.1.2 NOTICE OF CLAIMS

Claims by either the Owner or Contractor must be initiated by written notice to the other party and to the Initial
Decision Maker with a copy sent to the Architect, if the Architect is not serving as the Initial Decision Maker. Claims
by either party must be initiated within 21 days after occurrence of the event giving rise to such Claim or within 21
days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. Notwithstanding the
foregoing, the claimant shall use its best efforts to furnish any notice of a Claim as expeditiously as possible and shall
cooperate with the Architect and the party against whom the Claim is made in an effort to mitigate the alleged or
potential damages, delay, or other adverse consequences arising out of the condition that is the cause of such Claim.
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§ 15.1.3 CONTINUING CONTRACT PERFORMANCE

Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7 and Article 14,
the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to make
payments in accordance with the Contract Documents. The Architect will prepare Change Orders and issue
Certificates for Payment in accordance with the decisions of the Initial Decision Maker.

§ 15.1.4 CLAIMS FOR ADDITIONAL COST

If the Contractor wishes to make a Claim for an increase in the Contract Sum, written notice as provided herein shall
be given before proceeding to execute the Work. Prior notice is not required for Claims relating to an emergency
endangering life or property arising under Section 10.4.

§ 15.1.5 CLAIMS FOR ADDITIONAL TIME

§ 15.1.5.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, written notice as provided
herein shall be given. The Contractor’s Claim shall include an estimate of cost and of probable effect of delay on
progress of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 15.1.5.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented
by data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably
anticipated and had an adverse effect on the scheduled construction.

§ 15.1.6 CLAIMS FOR CONSEQUENTIAL DAMAGES
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes
.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing,
business and reputation, and for loss of management or employee productivity or of the services of such
persons; and
.2 damages incurred by the Contractor for principal office expenses including the compensation of
personnel stationed there, for losses of financing, business and reputation, and for loss of profit except
anticipated profit arising directly from the Work.

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in
accordance with Article 14. Nothing contained in this Section 15.1.6 shall be deemed to preclude an award of
liquidated damages, when applicable, in accordance with the requirements of the Contract Documents.

§ 15.2 INITIAL DECISION

§ 15.2.1 Claims, excluding those arising under Sections 10.3, 10.4, 11.3.9, and 11.3.10, shall be referred to the Initial
Decision Maker for decision. The Initial Decision Maker shall be selected by the Owner and Contractor as needed and
as may change from time-to-time. Except for those Claims excluded by this Section 15.2.1, an initial decision shall be
required as a condition precedent to mediation of any Claim arising prior to the date final payment is due, unless 30
days have passed after the Claim has been referred to the Initial Decision Maker with no decision having been
rendered. Unless the Initial Decision Maker and all affected parties agree, the Initial Decision Maker will not decide
disputes between the Contractor and persons or entities other than the Owner.

§ 15.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or more
of the following actions: (1) request additional supporting data from the claimant or a response with supporting data
from the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5)
advise the parties that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker lacks
sufficient information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the Initial
Decision Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim.

§ 15.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision
Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of such
persons at the Owner’s expense.

§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respond, within ten days after receipt of such request, and shall either (1) provide a
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supporting data
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will be furnished or (3) advise the Initial Decision Maker that no supporting data will be furnished. Upon receipt of the
response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim in whole or in
part.

§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that
the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the
reasons therefor; and (3) notify the parties and the Architect, if the Architect is not serving as the Initial Decision
Maker, of any change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on
the parties but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute
resolution.

§ 15.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 15.2.6.1.

§ 15.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding
dispute resolution proceedings with respect to the initial decision.

§ 15.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if any,
of the nature and amount of the Claim. If the Claim relates to a possibility of a Contractor’s default, the Owner may,
but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy.

§ 15.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in
accordance with applicable law to comply with the lien notice or filing deadlines.

§ 15.3 MEDIATION
§ 15.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract except those waived
as provided for in Sections 9.10.4, 9.10.5, and 15.1.6 shall be subject to mediation as a condition precedent to binding
dispute resolution.

§ 15.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry
Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing,
delivered to the other party to the Contract, and filed with the person or entity administering the mediation. The request
may be made concurrently with the filing of binding dispute resolution proceedings but, in such event, mediation shall
proceed in advance of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of
60 days from the date of filing, unless stayed for a longer period by agreement of the parties or court order. If an
arbitration is stayed pursuant to this Section 15.3.2, the parties may nonetheless proceed to the selection of the
arbitrator(s) and agree upon a schedule for later proceedings.

§ 15.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall
be enforceable as settlement agreements in any court having jurisdiction thereof.

ARTICLE 16 CONFIDENTIAL INFORMATION

§ 16.1 Certain information exchanged by the Owner and the Contractor in the course of the performance of the
Contractor’s services for the Project pursuant to the Contract Documents shall constitute confidential information
("Confidential Information") and shall be subject to the provisions of this Article 16.

§ 16.2 The following shall constitute Confidential Information: (i) any tangible non-public information that is treated
as confidential by the providing party and which the providing party identifies as Confidential Information either in
the Contract Documents or orally or in writing at the time the information is provided and (ii) information that, by its

nature, is generally understood to be confidential information by both parties. All information, documents, or
materials located at or around the Project site not specifically given to the Contractor shall be automatically deemed to
be Confidential Information. It is understood that the Owner will be designating the following as Confidential
Information: (a) information that constitutes Confidential Information in the NYISO Open Access Transmission
Tariff, including the NYISO Code of Conduct that is attachment F to the NYISO Open Access Transmission Tariff as
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may be revised from time to time; (b) information that constitutes Confidential Information in the NYISO’s Market
Administration and Control Area Services Tariff, or Confidential Information or Protected Information by the NYISO
Market Monitoring Plan, contained in the NYISO’s Market Administration and Control Area Services Tariff all as
may be revised from time to time; and (c) any information that is Critical Energy Infrastructure Information ("CEII")
as defined in federal regulations and in orders of the Federal Energy Regulatory Commission, and including notes,
analysis, or documentation (in any form or medium) that incorporates CEII and documents, ali of which shall
constitute Confidential Information of the NYISO to the extent they explicitly contain CEII, or from which CEII can
again be derived.

§ 16.3 Notwithstanding the provisions of Section 16.2 hereof, the following shall not constitute Confidential
Information: (i) information that at the time it is provided by the providing party is already known by the receiving
party through no wrongful act of the receiving party or through no wrongful act of the person that provided it to the
receiving party to the knowledge of the receiving party; (ii) information that has become generally known to the public
through no wrongful act of the receiving party; (iii) information that has been approved for public release by written
authorization of the providing party; or (iv) information that has been independently developed by the receiving party
without the use, directly or indirectly, of any Confidential Information received from the providing party; or (v)
information acquired by the receiving party from a third party which is not, to the receiving party’s knowledge, under
an obligation of confidence with respect to such information; or (vi) information that is or becomes publicly available
through no breach of the provisions of this Article 16.

§ 16.4 The Owner and the Contractor shall take reasonable measures to protect Confidential Information of the
providing party from disclosure and shall not disclose Confidential Information of the providing party to an entity or
person that is not a party to thContract Documents except (i) as otherwise may be explicitly provided in the Contract
Documents, (ii) as authorized in writing by the providing party, or (iii) as required by a governmental entity with
jurisdictional authority, provided that the obligations hereunder are satisfied. Such measures shall include, but shall
not be limited to: (a) taking at least the same precautions as the Owner or the Contractor would take to protect its own

Confidential Information and (b) using, reproducing, and distributing Confidential Information only insofar as is
necessary to the performance the Contract Documents and/or for the Owner’s use of the Instruments of Service
delivered pursuant to the Contract Documents.

§ 16.5 The parties may disclose Confidential Information of the providing party to those employees and
subcontractors of the receiving party who need it in connection with the party’s performance of its respective
obligations under the Contract Documents. In addition, disclosure by the Contractor at Owner’s direction or by the
Owner for the performance of other services for Owner is permitted. All employees, independent contractors, and
agents of the Owner or the Contractor receiving Confidential Information of the other party must agree in writing to be
bound by the provisions of this Article 16.

§ 16.6 Notwithstanding the provisions of Section 16.4 hereof, the Owner and the Contractor may disclose Confidential
Information in compliance with an order or subpoena of a court or governmental entity with jurisdictional authority
after, unless otherwise prohibited by law, promptly giving written notice of such order, subpoena, or legal requirement
to the providing party. In the event that receiving party is required to disclose Confidential Information in compliance

with an order, subpoena, or legal requirement, it shall disclose only such Confidential Information as, in the written
advice of its legal counsel, it is required to disclose. Neither the Owner nor the Contractor shall be held liable for any
damages resulting from its disclosure of Confidential Information pursuant to this Section 16.6.

§ 16.7 The Owner and the Contractor shall each notify the providing party immediately upon the discovery of any use
or disclosure of Confidential Information that is not in conformance with the provisions of this Article 16 and, in such
event, shall each cooperate to prevent further use or disclosure not in conformance with the provisions of this
Article 16.

§ 16.8 The obligations set forth in this Article 16 shall survive the expiration or earlier termination or cancellation of
the Contract Documents.

(Paragraphs deleted)
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Attachment XVI.

Table of Costs to Ratepayers
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NYISO
DEBT SERVICE COSTS FOR PROPOSED CONSTRUCTION FACILITY
ESTIMATED COST IMPACTS TO PARTICIPANTS AND CONSUMERS

ESTIMATED IMPACT ON NYISO MARKET PARTICIPANTS | 2011 | 2012 | 2013 | 2014 | 2015 | [Over Loan Life |

Estimated Annual Debt Service Cost (principal & interest), in $ millions $ 01 $ 10 $ 23 $ 40 $ 4.1

Estimated Rate Schedule 1 MWh Throughput, in millions of MWh * 167.7 169.9 172.3 173.2 174.2

Equals: Annual Rate Schedule 1 Impact in $/MWh $ 0.00 $ 001 $ 001 $ 0.02 $ 0.02

Times: Estimated Rate Schedule 1 allocation for net purchasers 75% 75% 75% 75% 75%

Equals: Estimated Annual Rate Schedule 1 Impact in $/MWh for net purchasers $ 000 $ 000 $ 001 $ 0.02 $ 0.02 | Measured in $/MWh

* Estimated Rate Schedule 1 MWh Throughput for 2011 - 2013 is based on projections updated by NYISO during August 2010. 2014 - 2015 estimated Rate
Schedule 1 Throughput was calculated using escalation factors from the 2010 NYISO Gold Book.

ESTIMATED IMPACT ON NY RESIDENTIAL CONSUMERS ** | 2011 | 2012 | 2013 | 2014 | 2015 | [Over Loan Life |

Average Residential Annual Consumption (wholesale kWh) 7,480 7,480 7,480 7,480 7,480

Annual Rate Schedule 1 Impact in $/MWh for net purchasers (~75% allocation) $ 0.00 $ 0.00 $ 0.01 $ 0.02 $ 0.02

Equals: Estimated Annual Impact on NY Residential Consumers $ 000 $ 003 $ 007 $ 013 $ 013 % 2.42 | Measured in $

** Consumption estimates based on 2009 retail sales figures from the EIA plus estimated distribution losses

ESTIMATED IMPACT ON NY COMMERCIAL & INDUSTRIAL CONSUMERS ** | 2011 | 2012 | 2013 | 2014 | 2015 | [Over Loan Life |

Average C&l Annual Consumption (wholesale kWh) 90,819 90,819 90,819 90,819 90,819

Annual Rate Schedule 1 Impact in $/MWh for net purchasers (~75% allocation) $ 0.00 $ 0.00 $ 0.01 $ 0.02 $ 0.02

Equals: Estimated Annual Impact on NY Commercial & Industrial Consumers $ 004 $ 040 $ 091 $ 157 $ 160 $ 29.38 | Measured in $

** Consumption estimates based on 2009 retail sales figures from the EIA plus estimated distribution losses
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	XI. Affidavit (Mary McGarvey).pdf
	1. I am the Vice President and Chief Financial Officer of the New York Independent System Operator, Inc. (the “NYISO”).  As such, I am responsible for oversight of all NYISO financial activities, including accounting, financial reporting, budgeting, procurement, credit management, and customer settlements.  Further, I also have responsibility for all NYISO treasury functions including investment of NYISO funds, origination of debt issuances and interest rate hedges, and monitoring of debt covenants.
	2. I have read the foregoing Petition and understand its contents.  In support of the Petition, I hereby attest to the following:
	3. The NYISO is mindful of the present economic climate and of the New York Public Service Commission (“NYPSC” or the “Commission”) directives to jurisdictional companies to prioritize and, where possible, defer expenditures to mitigate financial impacts upon ratepayers.  Nevertheless, it is unavoidable that the NYISO will immediately incur expenditures connected with its control centers in 2011 and beyond.  Because of its 20-year term, the expenditures to be financed through the Proposed Construction Facility (as defined and described in the Petition) will more gradually be passed on to ratepayers than under other possible financing options.  Given the immediate need to expend funds to ameliorate deficiencies at its facilities, the NYISO believes that the short-term rate impacts of the Proposed Construction Facility are consistent with the NYPSC’s recent rulings.
	4. Given the current economic climate, the NYISO has further arranged for the payments to consist of interest only for the first three years of the loan.  Estimated amounts to be charged under Rate Schedule 1 over the next three years under the Proposed Construction Facility would be $100,000 for 2011, $1,000,000 for 2012, and $2,300,000 for 2013, representing less than 0.1%, 1%, and 1.5%, of the NYISO’s Rate Schedule 1 budget for each respective year.  These amounts would, in turn, be allocated among the NYISO’s Market Participants according to Rate Schedule 1.  Approximately 75% of these amounts are borne by load serving entities including the several public utilities subject to the Commission’s retail rate jurisdiction, with the remainder to be paid by other stakeholders.  The table attached to the Petition as Attachment XVI further describes the cost of the Proposed Construction Facility to ratepayers in the State of New York.
	5. The Proposed Construction Facility, therefore, represents a way to gradually phase-in to rates expenditures the NYISO will be required to make to address the needs described herein at both the NYISO’s Carman Road facility (the “Carman Property”) and at its Krey Boulevard facility (the “Krey Property”).
	6. The commercial terms and conditions set forth in the Commitment Letter, attached to the Petition as Attachment I, represent the terms that the NYISO and Berkshire Bank, National Association (“Berkshire”) have agreed to and are representative of those available in the market for comparable loans.  Berkshire is administrative agent for a syndicate of lending banks including, as of the date hereof, The Washington Trust Company and Pioneer Savings Bank, National Association (together with Berkshire, the “Lenders”).  While the NYISO has not yet executed a definitive loan agreement with the Lenders, it has executed a Commitment Letter and anticipates closing on the Proposed Construction Facility on or before August 31, 2011.  The NYISO expects that the material terms and conditions of the definitive loan agreement will be the same as or consistent with those set forth in the Commitment Letter. 
	7. From 2008 through 2010, the NYISO sought, evaluated and negotiated various financing options for the Project with numerous multi-national, regional, community and other financial institutions, most of which are headquartered or contain a significant banking presence within New York State.  When considering financing options to support the Project (as defined and described in the Petition), the overwhelming majority of these potential lenders were either unwilling to provide any loan commitment or limited their offers to a term no longer than five years.  Given the estimated useful life of the Project renovations, financing the cost over five years is generally not appropriate.  
	8. Based on the NYISO’s discussions with potential lending sources, it is apparent that, in addition to an increased level of risk aversion amongst lenders, the recent economic crisis has resulted in lenders demanding deposits as part of any loan commitments, maintaining the ability to reset loan pricing and/or deny loan extensions, and avoiding lengthy loan terms.  Based on the results of the extensive negotiations mentioned above, the NYISO believes that the Proposed Construction Facility contains terms and conditions that, in their totality, are reasonable and competitive.  
	9. One of the most advantageous aspects of the Proposed Construction Facility is the length of the loan commitment period.  When Berkshire extended the offer for the Proposed Construction Facility to the NYISO in November, 2010, they agreed to hold the loan commitment for a period of nearly ten months (until the August 31, 2011 proposed loan closing).  This commitment timeframe allows the NYISO the necessary time to pursue required permits and approvals.  Since market conditions and other factors can change significantly over time, it is unusual for financial institutions to extend a financing offer with a commitment period of this duration. 
	10. Another very favorable condition of the Proposed Construction Facility is the length of the loan term.  During the NYISO’s negotiations, the predominant loan term suggested by financial institutions was less than 20 years, which would have resulted in debt service repayment costs to Market Participants considerably higher than what is included in the Proposed Construction Facility.  However, the 20-year period of the Proposed Construction Facility (3-years’ interest-only payments during construction, followed by 17 years of principal and interest payments) defers principal repayment until mid-2014 and permits the NYISO’s current and future Market Participants to repay this financing over a period of time commensurate with the long-term investment in the Project.  
	11. As mentioned above, financial institutions have placed an increased focus on receiving deposits as part of extending loan offers, particularly in connection with large or multi-year transactions.  The Proposed Construction Facility contains a requirement to place an amount equal to 10% of the total loan commitment (up to $4,500,000) in deposits with the Lenders.  This level of depository requirement is considerably less than depository requirements in the majority of other financing options that the NYISO has recently considered. 
	12. As is common in most real estate financings, the Proposed Construction Facility requires that the Lenders receive a security interest as part of this long-term financing.  The Lenders were willing to accept a security interest in the Carman Property, which avoids further encumbering the Krey Property.  Additionally, most commercial mortgages require a security interest in assets equal to the amount of the financing.  However, in this case, the security interest in the Carman Property is a fraction of the maximum principal amount of the Proposed Construction Facility.
	13. The covenants required as part of the Proposed Construction Facility are expected to mirror those in the NYISO’s existing financings, thereby not introducing any significant financial or operating restrictions and enabling the NYISO to maintain the same level of reporting and monitoring as is required by the NYISO’s existing debt.
	14. The Proposed Construction Facility also permits the NYISO to prepay the outstanding balance of the loan without penalty, as long as standard notice is provided to the Lenders.  This provides the NYISO the flexibility to consider potential alternatives to refinance this loan during its 20-year term, if economic conditions and the lending climate were to significantly change.
	15. From a cost perspective, the fees associated with the Proposed Construction Facility are generally consistent with other lending offers considered by the NYISO in connection with the Project and with several of the NYISO’s current credit facilities, including the 2010 Revolver and the 2011-2013 Budget Facility (as such credit facilities are described in the Petition).  The interest spread on the Proposed Construction Facility is also generally consistent with current market trends.  Based on the one-month LIBOR rate as of December 1, 2010, the annual interest rate for the Proposed Construction Facility would be 3.51%.

	X. Affidavit (Rich Dewey).pdf
	1. I am the Senior Vice President and Chief Information Officer of the New York Independent System Operator, Inc. (the “NYISO”).  As such, I am responsible for all aspects of the technology and facilities infrastructure used by the NYISO to reliably operate the New York bulk power grid and administer the New York wholesale electricity markets.  My responsibilities in the areas of technology include technology strategy, system design and planning, technical infrastructure management and support, quality assurance, and cyber security oversight and administration.  My responsibilities in the areas of facilities include the management and maintenance of all NYISO buildings and grounds, site planning, and physical security oversight and administration.
	2. I have read the foregoing Petition and understand its contents.  In support of the Petition, I hereby attest to the following:
	Deficiencies at Existing Facilities

	3. After identifying the expanded responsibilities facing the NYISO and determining what will be required to meet those responsibilities, the NYISO spent considerable time assessing its current facilities to determine their suitability to meet these changing requirements, any deficiencies that need to be addressed, and to what extent the facilities can be modified or expanded, without significant new construction.  The following is a summary of that assessment divided between the three key facilities:  (1) the current primary control center at the NYISO’s Carman Road facility (the “Carman Property”), (2) the alternate control center and additional facilities at the NYISO’s Krey Boulevard facility (the “Krey Property”), and (3) the data center at the Carman Property.  
	Current Primary Control Center

	4. The facility at the Carman Property was purpose-built as a control center in 1969 by the predecessor of the NYISO – the New York Power Pool – which used the building for offices and a control center from that date.  It is the oldest of the North American ISO and RTO control centers.
	5. The layout and construction of the Carman Property control center presents challenges to the continued reliable and efficient operation of the New York State electric grid.  The deficiencies that should be remedied in the near future to ensure continued reliable operations in light of the NYISO’s expanded responsibilities can be grouped as follows:
	6. While the NYISO and the New York Power Pool have maintained and renovated the control center over its life, there are several problems with the current layout and infrastructure that cannot be resolved without major construction.
	7. Installation of video display walls and related improvements will require a general reconfiguration of the control center to maximize visibility and improve situational awareness for control center operators.  While the existing tile mapboard has certain advantages, most ISO control centers have implemented video display walls in place of or supplemental to mapboards.  The set of data presented on a video wall and the form of presentation can be changed moment-to-moment and the technology allows for the rapid deployment of new presentations of data.  These capabilities will help realize the full value of the Broader Regional Markets initiatives, and Smart Grid technologies, and will assist with the integration of renewable resources.  Large format video displays also allow for improved situational awareness for all control center operator positions.  This will provide a significant advantage if the control center’s operator complement is increased, and, therefore, the distance from the furthest operator to the wall displays lengthens.
	8. The Carman Property control center currently supports reliable and efficient electric grid operations.  However, as a result of the facility’s age, there are problems that need to be addressed in the near future to ensure continued reliable operations including the following:
	9. The existing Carman Property and Krey Property control centers meet current reliability needs.  However, in the near future both control centers will need to be expanded to support the NYISO’s expanded responsibilities.  Given that it is reasonable to expect that additional operating positions may be needed beyond those now planned, any renovation of the control centers should include space for additional operator positions beyond what has been identified.  The Carman Property control center is large enough to accommodate the minimum number of additional operator position consoles, but will require construction to incorporate further operator position consoles, particularly in conjunction with the redevelopment of the existing wallboard with video technology.  If the NYISO were to renovate the Carman Property as the primary control center, construction could take 24 to 36 months.  The NYISO would need to operate from the Krey Property alternate control center for some of the construction time.  As discussed below, the Krey Property control center is not presently suitable for long-term operation.
	Krey Property Control Center

	10. In 2005, NYISO purchased the Krey Property to consolidate the majority of its staff into a single location.  As part of the renovations to the building, a new data center and a new alternate control center were constructed within the building.  The relocation of the alternate control center was primarily driven by the NYISO’s need to resolve certain security risks regarding the location of the then-existing alternate control center that had been identified by several security studies by U.S. agencies and the NYISO’s internal audit staff.
	11. The control center at the Krey Property currently provides a reliable alternate control center for the NYISO’s existing responsibilities, as required by NERC.  However, the layout and construction of the control center present potential challenges to continued reliable and efficient operation of the New York State electric grid.  The deficiencies that must be remedied in the near future to maintain continued reliable operations in light of the NYISO’s expanding responsibilities can be grouped as follows:
	12. While the Carman Property has adequate space within the control center security zone, the Krey Property control center space is very limited.  If the NYISO is to operate from the Krey Property control center for more than a few days, arrangements must be made to move personnel normally occupying the offices surrounding the alternate control center to make room for the required operations support personnel from the primary control center.  If the Carman Property is unusable for more than a few weeks, approximately 75 employees would need to move to the Krey Property.  Business continuity plans provide for temporary relocation, but, over time, efficiency of operations will suffer if the relocation of staff is required for a longer period of time.  These 75 employees do not include approximately 10 management and administrative staff who would also be relocated if operations were to move to the Krey Property for more than a few days.
	13. The Krey Property control center video display wall is a two-high by twelve-wide matrix of projection cubes, installed into the front wall of the control room.  This display area of 512 square feet is less than 25% of the Carman Property control center wallboard size (2090 square feet).  The two-high column of projectors on the left side of the wall is used to display chart recorder data, and the remaining screens show the transmission one-line diagrams.  The Phase 1 telemetry data is presented in the chart recorder space, but the data feed at the Krey Property control center is not considered as reliable as it is dependent on equipment at the Carman Property control center.  If the Carman Property control center is out of service, this data will not be available at the Krey Property control center.
	14. The size of the video wall is limited by the length of the room and the low ceiling height.  While this video display wall is adequate for the current level of operations, it will not be adequate for the expansion required to meet the NYISO’s expanded responsibilities.  This is particularly true when considering video display capabilities for enhanced situational awareness.
	15. If the Krey Property control center is to continue as a reliable alternate control center for even the near future, shortcomings of the power supply system need to be addressed.  The Krey Property is fed from a single substation, and uses a single generator for non-critical load and another single generator for critical loads.  The supply to critical loads is configured for an additional generator that has not yet been installed.  There are no provisions for sharing or transferring loads between the two generators or for selective load shedding.
	16. The reliability of the Krey Property power supply is on the order of 97.5%, compared to 99.9% for the Carman Property.  This is acceptable for its current use as an alternate control center, but not acceptable if it is to be considered a viable primary control center.
	17. The Krey Property control center meets current reliability requirements.  However, in the near future both control centers will need to be expanded, replaced, or renovated to support the expanded responsibilities identified above.
	18. One additional control room console position could possibly be added in the Krey Property control center by eliminating some office space.  However, the view of the video display from that console would be severely compromised with the acute angle to the screens, exacerbating an already marginal situation.  Expansion of the room itself is limited by its placement within the building; it is bordered on three sides by fixed walls.  The critical problem will be expanding the video display as needed to improve situational awareness.  The ceiling height is limited by the ceiling structure, which cannot reasonably be altered.  This severely limits the amount of data that can be shown on the video displays.
	Carman Property Data Center

	19. The NYISO, and its predecessor, the New York Power Pool, have realized good value from the Carman Property Data Center.  Over its forty-year life the Carman Property Data Center has been expanded, augmented, and renovated as needs and technology have changed.  The Carman Property Data Center is not without problems.  None of these problems in isolation is sufficient to necessitate replacing the center.  However, considering the age of the building, and the risks to reliability and business continuity that are presented if the NYISO had to carry out its core functions and new responsibilities at its existing facilities for an extended period of time, the NYISO believes that a new data center is warranted and that construction should be completed as soon as possible.  
	20. The Carman Property Data Center is an inefficient design.  The cost of this inefficiency is estimated to be $100,000 to $200,000 per year in excess energy costs that will be saved in a new data center.  While not enough to by itself justify a new facility, the savings over the lifetime of a new data center can offset some of the construction cost.  The sooner these benefits could be realized, the greater the payback.
	21. Also, the near-term plans for the NYISO’s information technology infrastructure reinforce the need for a new data center.  The NYISO refreshes its IT infrastructure over multi-year cycles, targeted at three years.  Several significant projects now underway would benefit from installation directly into a new data center (as opposed to installation into the existing center and subsequent movement to a new center).  Benefits would include reduced costs (labor and shorter project cycles) by avoiding the work to relocate the new hardware from the existing center to the new center and reduced risk of outages for the same reason.
	Alternatives and Why Proposed Project is Best Option

	22. As described above, both the Carman Property control center and the Krey Property control center have shortcomings in their layout, infrastructure, and their capacity to accommodate the expected new functionality and additional operating staff required to implement the NYISO’s expanded responsibilities.  The most pressing issues are the space constraints at the Krey Property control center, the out-of-date wall displays at the Carman Property control center, the aging infrastructure at the Carman Property, and the need for a new Carman Property Data Center.  
	23. The constraints imposed by the conditions of the facilities at the Carman Property and the Krey Property and the requirements for reliable operations limit the effective alternatives to the following:
	24. These constraints would require development of an interim alternate control center during the necessary renovation of the Carman Property control center.  Given the costs to establish an adequate facility and the fact that such a facility would be of limited long term value to the NYISO, this alternative is inadvisable.  If a third control center must be developed during renovation of the Carman Property, it would be better to devote such efforts to a new primary control center.  
	25. With the above conclusions in mind, the NYISO analyzed, from a cost-benefit standpoint, the following two possible projects as viable means by which to meet the expanded responsibilities described above.
	26. This option includes the following:
	27. The Carman Property control center would be expanded to accommodate the additional operating positions necessary for the Broader Regional Markets initiative and other expanded responsibilities.  However, expanding beyond those additional positions would involve significant brick and mortar modifications since the control room is built out to existing exterior walls.  
	28. The existing alternate control center at the Krey Property would be relocated to a new 15,000 square foot addition to the existing building.  This addition would only house the control center and a new video wallboard similar to the primary control center.  Future expansion of the alternate control center may not be viable since it would be built out to exterior walls. 
	29. This plan includes provision for housing the additional operations staff at the Krey Property at the Krey Property in temporary trailers for extended operation.   
	30. The plan would accommodate the need for increased situational awareness and smart grid functions on the video wallboards.
	31. The 2011-2013 cost estimate for this alternative is $56,200,000.  This alternative would achieve approximately $150,000 in energy savings per year once the Carman Property data center commences operation and the old data center is retired.  
	32. This option includes the following:
	33. The new Krey Property control center would be built initially for the additional operating positions that would address short term needs and accommodate potential long term needs, as envisioned by NYISO.  Expansion beyond those additional positions would be possible since renovations would involve interior sheetrock walls rather than exterior building walls.  
	34. Under this alternative, the existing Carman Property control center would become the new alternate control center.  The static mapboard would remain and additional large video screens would be added around the side perimeters of the room for increased situational awareness.  This site also has the ability to be renovated at a future time to replace the static mapboard with a video wallboard and to reposition the operator consoles to accommodate additional operators.
	35. If the new alternate control center is required to be operational for extended periods (greater than two weeks), the operations support staff would be housed in existing office space, conference rooms and potentially the old data center area.   
	36. The 2011-2013 cost estimate for this alternative is $48,900,000.  This alternative would achieve approximately $150,000 in energy savings per year once the Carman Property data center begins operation and the old data center is retired.
	37. Under this alternative, the NYISO has also identified gains in internal operational efficiencies by consolidating NYISO functions on a single campus.  These efficiencies are estimated to be approximately $700,000 per year beginning in year four of the Project (as defined in the Petition).  These savings result from full time equivalent employee reductions of a physical security shift ($200,000) and other staff ($500,000).
	38. Alternative 2 provides NYISO with the foundation, feasibility and infrastructure to support its current and expanded responsibilities.  This option gives the NYISO flexibility in present day operation and in the future in both the control centers.  There is also no need for additional temporary facilities to be installed at the alternate control center, since existing offices, conference rooms and the old data center would be available to temporarily accommodate operations staff during a contingency event.
	39. The analysis of Alternative 1 indicated that although this option would fulfill the NYISO’s present day needs, it will not support future expansion due to limited space.  Temporary office space to house the operation support staff would need to be installed at the Krey Property in the event that the primary control center becomes unavailable for use.  Even though the trailers would only be installed on an as-needed basis, the NYISO would have to absorb the annual cost to keep them available on short notice.  In addition, the Carman Property is limited in its utility because it is an aging facility that has been modified and adapted numerous times to meet the expanding needs of the NYISO.
	40. The results from this analysis and findings shows that Alternative 2 is the most economic plan with net present cost of $40,500,000 as compared to $48,200,000 for Alternative 1 through 2021.  Alternative 2 positions the NYISO to meet its expanded responsibilities for the future and provides options for the NYISO to accommodate future growth.




