UNITED STATES OF AMERICAS88 FERC 161,229
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  James J. Hoecker, Charman;
Vicky A. Baley, William L. Massy,
Linda Bregathitt, and Curt Hébert, J.

Centrd Hudson Gas & Electric
Corporation
Consolidated Edison Company of
New York, Inc.
Long Idand Lighting Compeany
New York State Electric & Gas Docket Nos. ER97-1523-005,
Corporation ER97-1523-006, OA97-470-006,
NiagaraMohawk Power Corporation ER97-4234-004 and EC99-31-001
Orange and Rockland Utilities, Inc.
Rochester Gas and Electric
Corporation
ad
New Y ork Power Pool

ORDER APPROVING AGREEMENT ON GOVERNANCE AND
DENYING REQUESTS FOR REHEARING
(Issued September 15, 1999)

This order addresses the proposad governance sructure of the New Y ork Independent System
Operator (New York 1SO) filed by the Member Systems of the New Y ork Power Pool (NY PP)
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(collectively Member Systems or Transmission Providers) * in compliance with our April 30, 1999
order (April 30 order). 2 Inthis order, we dso deny requests for rehearing of the April 30 order .

Background

On June 30, 1998, the Commission conditiondly authorized the establishment of an 1SO by the
Member Systemsin order to restructure the wholesdle dedtric industry in the state of New York. 3
The June 30 order found that the proposa submitted by the Member Systems stidfied the 11 1SO
principles enunciated in Order No. 888, That order gpproved the mgority of the 1SO governance
provisons propased by the gpplicants, induding the establishment of the New Y ork State Rdliability
Coundl (NYSRC). However, the Commisson found that the proposed voting sructure of the ISO
committees was problematic. In pertinent part, the Commisson found thet the weighted voting
structure of the SO committees ® would assign excessive vating power to the Member Systems ® The
Commission directed the Member Sysems and dl interested parties to negotiate and propose a
modified voting Sructure,

The seven public utility Member Systems are Central Hudson Gas & Electric Corporation
(Centrd Hudson), Consolidated Edison Company of New Y ork, Inc. (ConEd), Long Idand Lighting
Company (LILCO), New Y ork State Electric & Gas Corporation (NY SEG), Niagara Mohawvk
Power Corporation (Niagara Mohawk), Orange and Rockland Utilities, Inc. (O&R), and Rochester
Gas and Electric Corporaion (Rochester G&E). The eighth Member System, the New Y ork Power
Authority, isnot apublic utility. For the ease of reading, rather than distinguishing repeatedly between
the two, we shdl refer to dl eght together as Member Systems or Tranamission Providers

%Centra Hudson Gas & Eledtric Corp., et dl., 87 FERC 161,135 (1999).
3Centra Hudson Gas & Eledtric Corp., et d., 83 FERC 161,352 (1998).

“4See Promoting Wholesdle Competition Through Open Access Non-Discriminatory
Trangmisson Sarvices by Public Utilities; Recovery of Stranded Costs by Public Utilitiesand
Trangmitting Utilities, Order No. 888, 61 Fed. Reg. 21,540, FERC Stats. & Regs. 131,036 (1996),
order on reh'g, Order No. 888-A, 62 Fed. Reg. 12,274 (1997), FERC Stats. & Regs. 131,048
(1997), order on reh'g, Order No. 888-B, 81 FERC {161,248 (1997), order on reh'g, Order No.
888-C, 82 FERC 161,046 (1998).

°A detaled discussion of the responsibilities of each committeeis contained in the June 30
order. See 83 FERC at 62,408.

61d. at 62,4009.
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On October 23, 1998, the Member Sysgemsfiled an agreement among themsdves and
eighteen other parties addressing the SO governance and reflecting arevised voting structure of the
SO committees.

Inthe April 30 order, the Commission found that, with minor modifications, the representation
contained in the propased agreement for the Operating and Business | ssues Commiittees baanced the
needs of Tranamisson Providers, wholesdle suppliers and retall cutomers. However, the Commission
rgected the Member Systems proposal regarding governance for the Management Committeg, finding
that the propasad weighted voting vested a disproportionate amount of power in the Transmisson
Providers The Commission directed the Member Sysemsto submit anew proposd concerning the
governance that diminated the contral of the verticadly integrated utilitiesin the NY PP and represented
as many dakeholders as posshle

The April 30 order dso authorized the trandfer of jurisdictiond fadilitiesto the New York 1S0.

The Agreament

On duly 2, 1999, the Member Systems submitted an agreement concerning the governance
gructure of theNew York 1SO. The Member Systems date that the revised SO governance
procedures are the product of a dispute resolution process and have widespread support among parties
from dl mgor ssgments of the indudry.

The agreament filed by the Member Systemsin this procesding proposes a sector voting
governance sructure. As proposed by the Member Sysems, the Management Committee will congst
of the fallowing five sactors and corresponding voting percentages (1) Transmisson Providers (20%);
(2) Generaor owners (21.5%); (3) Other suppliers, induding marketers and energy service companies
(21.5%); (4) End-use consumers (20%); and (5) Public power/environmentd parties (17%). Theend-
use consumers sector isfurther divided into three subsectors and corresponding voting percentages: (1)
Large consumers (10%); (2) Small consumers (5%); and (3) Governmenta entity (5%). The public
power/environmenta sector is further divided into three subsectors: (1) State public power authorities
(8%0); (2) Municipd dectric systems and cooperaively owned dectric sysems (7%0); and (3)
Environmentd (2%0).

Under the proposad governance gructure, the vote required to gpprove ameesure before the
Management Committee is reduced from Sixty-seven to fifty-eight percent of the totd votes cadt.

Initsfiling, the Member Sysems have dso proposed a change in represantation on the
Operating and Busness | ssues Committees from twenty-five member committees, representing various
sectors, to committeesin which dl parties participate.
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In addition, the agreement provides for a shortened time frame for handling disputes. The
proposa provides that the Digpute Resolution Adminigtrator will be given 10 days, rather than thirty
days, to decide whether adispute should be sent to non-binding mediation or arbitration. Moreover,
disputing parties have thirty days, rether than ninety days, to resolve a dipute thet has been referred to
nontbinding mediation.

Notices of Hlings and Interventions

The agreement was noticed in the Federd Regider, 64 Fed. Reg. 38,415 (1999), with protests
and motionsto intervene due on or before July 22, 1999.

Mations to intervene out-of-time with comments in support of the agreement werefiled by
Citizens Power, LLC, AESNY, TransCanada Power Marketing, Ltd., Indeck Energy Services, Inc.
and Congdlaion Power Source (collectively, Citizens Power); Tractebd Energy Marketing, Inc. and
AquilaEnergy Marketing Corp (Tractebd); and Wisvest CT, LLC (Wisvest). These parties support
the proposad governance proposd, deting that it balances the competitive interests of market
participants and other interested persons

Additiond commentsin support of the agresment werefiled by the New Y ork Public Service
Commisson (New York Commission) and Enron Power Marketing, Inc. The New Y ork Commisson
requests that the Commisson gpprove the revisad governance proposd, noting the widespread support
of the proposd and the equitable share of vating that market participants possess under the current
goproach. The New York Commisson sates that, unlike the previous governance propos, the
current dlocation does not dlow the Tranmisson Providers to dominate the Management Committee

Protests werefiled by the City of New Y ork on behdf of the New Y ork City Public Utility
Savice (NYCPUS), 19 Rochdae Cooperative Group, Ltd. and Consolidated Housing Services, Inc.
(1 Rochdde) and the New Y ork Power Authority (NY PA).

The City of New Y ork explanstha the NY CPUS is an ertity that purchases dectricity and
transmisson savices from NY PA and additiond tranamisson and digtribution services from Con Ed,
and then resdlIs dectricity & retall to cusomersin New York City. The City of New Y ork argues that
the NY CPUS has been improperly exduded from the New Y ork 1SO's governance structure and
should be entitled to participate in the " Other Suppliers’ sector.

NY PA objectsto aprovison in the proposed governance that prohibitsit from participeting in
any sctor other than the " public power/environmentd” sector. NY PA argues thet possible changesin
its operations and sarvices (such as divedtiture of generaion and trangmission) could render its presant
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sector ingppropriste. NY PA daimsthat aredriction on movement from one sector to another asit
pertainsto NY PA is arbitrary and discrimingtory. ’

14 Rochdde objects to the proposed governance on the ground thet it failsto provide retall
marketers afull opportunity to participate in the governance of the New York 1SO. 19 Rochdde notes
thet the "Other Supplier™ sector does not distinguish between wholesdle and retall suppliers of energy.
Thus, it arguesthat an additiond subsector should be crested which dlocates a greater percentage of
the"Other Supplier™ vote spedificaly to retal suppliersin order to give retail marketersadistinct voice
in the governance of the New York ISO. 14 Rochdde dso requests that the Commission evduae the
sector vating after one yesr.

Requestsfor rehearing of the April 30 Order

Separatdy, requedts for rehearing andlor darification of the April 30 order werefiled by the
Member Systems and Sithe/l ndependence Power Partners (Sithe).  The arguments thet these parties
rasein thar pleadings are discussed b ow.

Discusson

Procedurd Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 CFR.
§ 385.214 (1997), given the gage of this proceeding and the absence of undue dday or prgudice, we
find good cause to grant the untimely, unoppased mations to intervene of Citizens Power, Tractebd
and Wisves. 8

The Agreament

"NYPA daimsthet languegein Section 7.04 of the Agresment effectively prohibitsit from
tranderring out of the public power/environmental sector. Thet language Sates

If aParty isqudified to particpate in more than one sector, it dhdl advisethe

ISO Presdent, in writing, of the Sector in which it choosesto vote; provided,

however, thet. . . a State Public Power Authority qudified to participatein the
Public Power/Environmenta Party Sector must participete in that Sector.

8Cartain of the parties to the joint motions to intervene have been separately admitted as
intervenors previoudy in the underlying dockets to this proceeding. Therefore, we do not need to act
here on thar requestsfor late intervention.
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The revisad governance proposal submitted by the Member Sysemsis the result of an open
settlement process fadilitated under the generd oversght of an adminigrative law judge of the New
York Commisson, the New Y ork 1SO counsdl and the Director of the Commission's Dispute
Resolution Service. In addition, it reflects broad consensus of interested partiesto the New Y ork
dectridty market.

Under the revised governance proposa, Tranamisson Providers belong to their own sector,
which possesses 20% of the vote. Together with the 8% of the vote dlocated to the Sate public power
authorities, the resuiting 28% of the vote is Sgnificantly less than the 55% of the vote possessed by
these parties under the previous weighted voting proposal.

We are idfied that the voting sructure as submitted by the Member Systems affords fair
representation across abroad spectrum of market participants. Moreover, the current proposal does
not provide the verticdly integrated utilities an opportunity to control the Management Commiittee,
because they have only 28% of the vote, as compared to the 58% of the vote necessary to carry a
meesure. This addresses our earlier concern (under the previous weighted vating Structure) thet the
Transmisson Providerswould have the ahility to dominete the Management Commiittee. °
Accordingly, we will goprove the proposad voting sructure of the Management Commiittee of the New
York ISO.

Wefind that the concarns of the City of New York, NY PA and 1 Rochdde do not warrant
rgjection or modification of this widedy-supported propased governance proposd. Frg, the City of
New York'sinterest is dready adequatdy represented in the governance under the "End Use
Consumer” sector. Second, creating additiond subsectors to accommodete eech variaion of market
participants, as advocated by 1¢ Rochdde, ssems unnecessary and would complicate aresult which
has been negotiated and agreed upon by mogt parties a thistime. Third, with regard to the concerns of
NY PA, the drcumdtances which may warrant achangein its gatus within the governance sructure
(i.e, changesin legidation) are goeculaive a thistime. We do not see anead to modify the
governance proposd a thistime to address a concern regarding a possible future need for NY PA to
change sectors.

Wewill, however, requirethe New Y ork 10 to file a status report on the operation of the
governance sructure after one year from the commencement of operations: Thiswill dlow the
Commission to revist parties concerns regarding sector representation.

%The proposed sector voting is dso consistent with the governance structure gpproved by the
Commissionin PIM Interconnection, et d., 81 FERC 161,257 (1997), order on reh'g, 82 FERC
161,047 (1998).
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We ds0 acoept the other proposed changes to the governance sructure, induding the change
in representation on the Operating and Business | ssues Committees and the proposed changesin the
dispute resolution process. 1°

Rehearing of the April 30 Order

On rehearing, the Member Sysems argue that the Commisson's decison to rgect the
governance Stlement was arhitrary and cgpricdous. We rditerate thet the previoudy submitted
governance proposal vested disproportionate and unacceptable voting power with the Transmisson
Providers and provided an opportunity for them to dominate the Management Commiittee of the 1SO.
11 The Member Systems have not persuiaded usto dter our earlier decision in this regard.

Sthe argues that the Commisson did not address its comments regarding the |SO's operationa
control over fadlities connected to transmisson fadilities under 1SO control, Such as subgations, arcuit
breskers, and disconnect switches. Sithe requests the Commisson to determine expresdy thet the 1ISO
aso mugt have contral over assodiated fadilities thet are interconnected with each transmission fadility.
We previoudy dated, in the April 30 order and earlier, that the desgnation of which fadilitieswereto
be under 1SO operation contral or subject to 150 natification was reasonable. 12 Sithe has not
provided suffident judtification for usto dter the desgnation of fadlities under the contral of the SO.

The Commisson orders

(A) The agreament on governance filed by the Member Sysemsis hereby accepted for filing
effective the date the New Y ork 1SO becomes operationd.

(B) The Member Systems are hereby required to file areport on the gatus of the governance
of theNew Y ork 1S0, as discussed in the body of this order.

(©) Therequestsfor rehearing are hereby denied, as discussad in the body of this order.

By the Commisson. Commissone Bailey dissanted in part with a separde
datement atached.

19We note thet the dispute resolution processis Similar to the PIM dispute resolution process
which we gpproved. 81 FERC 61,257 at 62,268.

1187 FERC at 61,540-41.
121d. &t 61,543 & n. 37.



Docket No. ER97-1523-005, &t d. -8-

(SEAL)
Linwood A. Wason, J.,
Acting Secretary.
Centrd Hudson Gas & Hlectric Docket Nos. ER97-1523-005, €t d.
Corporation, et d.

(Issued September 15, 1999)

BAILEY, Commissone, dissating in part

| disagree with the decison of the Commisson in today's order to the extent it denies renearing
of the April 30 Order. Inthat order, | dissented from the decison to rgect a negotiated settlement of
the governance sructure of the Management Committee of the New York 1SO. 87 FERC a 61,546
47. | continue to bdieve that the Commisson should have acogpted the previoudy-submitted



consensus governance proposd. For thisreason, | disagree with the judgment of the Commissionin
today's order thet the earlier proposal "vested digproportionate and unacceptable voting power with the
Trangmisson Providers and provided an opportunity for them to dominete the Management Committee
of the ISO."

The patiesto the earlier proposa -- representing a broad pectrum of interested parties,
working with the support and fadilitation of the New Y ork Department of Public Sarvice -- did not
think thet the Transmisson Providers were in apogtion to exhibit "digoroportionate’ influence over the
adtivities of the Management Committee (which would have required a67% vote). | continueto fall to
undersand why the Commisson was not more deferentia to the consensusit hed previoudy
encouraged. Indeed, the Commission basesits decison in today's order to accept the latest settlement
proposal on thefact thet it isthe result of an "open settlement process,” aswdl asthe product of "broad
consenaus of interested partiesto the New Y ork dectricity market.” That rationde equdly would have
judtified gpprova of the previoudy-submitted consensus proposd. (Both of the settlements were
opposed by asmdl minority of intervenors)

| hope thet the Commisson's series of ordersin this proceeding will not be condrued as
dlowing for only one type of modd — the sector vating modd gpproved today — of 1SO governance, or
atherwise inhibiting flexibility and innovation in the desgn and adminigtration of 1SO governing and
voting sructures.

Vicky A. Baley
Commissoner



