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Long Idand Lighting Compeny
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New Y ork Power Pool

ORDER ACCEPTING FOR HLING IN PART AND REECTING IN PART MARKET
MONITORING AND MITIGATION PLAN, SUBJECT TO MODIFICATIONS

(Issued November 23, 1999)

On duly 26, 1999, the New Y ork 1SO submitted its Market Monitoring Plan, followed on
Augud 23, 1999, by its Mitigation Plan and List of Datathe New Y ork SO may request from market
paties Thesefilings were made to comply with ordering paragraph "N of the Commission's January
27,1999 Order Conditiondly Accepting Taiff and Market Rules, Approving Market Based Rates and
Egtablishing Hearing and Settlement Judge Procedures? In this order, for the reasons stated below, we
acoept in part and rgect in part the proposed market monitoring and mitigation plans subject to
modification.

1Centra Hudson Gas & Electric Corp., et d., 86 FERC { 61,062 at 61,240 (1999).
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The New York 1SO Proposa

Market Monitoring Plan

TheNew York 1SO proposesto create, Saff, and support aMarket Monitoring Unit (MMU)
within its organizetion to identify, andyze, and deve op remedies for problemsin the deve oping
competitive wholesdle dectricity market in New York. The MMU will focusiits atention on awide
range of factors thet could shed light on the efficient operation of the market and flag potentid market
power problems. For example, the MMU will kegp tabs on concentration in the ownership and control
of generation, examine evidence of collusve behavior, andyze causes and cods of trangmisson
congestion and L ocation-Based Margind Prices (LBMPs), and compare bids with margind or other
cods. TheNew York ISO will dso retain aMarket Advisor (MA) with rdevant experience and
expertise in desgning acompditive dectric wholesde market. The MA will support the MMU and
play akey ralein identifying dataand information to be monitored, in determining specific performance
indices and screens, and in preparing reports.

In conaultation with the MA, the MMU wiill also develop and adopt gppropriate performance
indices and screensfor reviewing the data. Al parties may contribute proposds for how the market
data should be reviewed and interpreted and comment on the development of gppropriate screens
The1SO's CEO and Board must review and gpprove any screen beforeit is adopted. Any screen or
index adopted will be subject to an on-going review and evauetion.

The monitoring plan requires that the MA and MMU produce reportsin avariety of
arcumgtances. All reports are submitted to the Board which has the discretion to take any seps
necessary to protect confidentidity before generd rdease. FHrs, any party may request an investigetion
or lodge acomplaint which the MMU will pursue—if it judgesit gppropriate—and report itsfindingsto
theBoard. Second, the MA and MMU will aso prepare annud reports on the competitive structure
and performance of the New Y ork wholesde dectric market. The Board will forward them (with
comments or other remarks as gppropriate) to the New Y ork Public Service Commisson (NY PSC)
and the Commisson. The Board will make annud reports public, subject to redaction or other
measuresto maintain confidentidity. Third, the MA and the MMU may aso prepare other periodic
reports on their own initiative or at the request of the Board or a government agency. The Board will
meke these reports public subject to any conditions judged necessary to protect confidentidity.

Fndly, the monitoring plan identifies compliance and corrective actions the MMU may take.
The MMU may: conduct informa discussonswith rdevant parties to resolve issues; issue ademeand
|etter asking rlevant parties to Sop any actions judged incompetible with efficent market operaions
implement any mitigation or remedid meesures the FERC has authorized; and recommend
modificationsto tariffs, agreements, rules, sandards, or procedures administered by the 1S0.

Market Mitigation Messures
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TheNew York 1SO's proposed mitigation plan spedifies that physical or economic withholding
of an dectric fadlity and uneconomic production from an dectric faaility are the types of conduct thet
may warant mitigetion. Various indices and screenswill be devel oped and usad to detect such market
power behavior. If the MMU bdievestha aparty has engaged in anti-competitive behavior, it will
contact the party, identify the behavior, and request an explanation. No further action will be taken if
the MMU, in consultation as gppropriate with the MA, is stisfied with the party's explanation thet the
behavior was not an exercise of market power.

However, if the conduct isjudged to have had or likdy to have materid price effectsin the
market, one of three types of mitigation messures may beimposed. They are bid redrictions; an
obligation to pay for operating reserves, or adefault bid. Bid regtrictions are desgned to limit the ability
to bid non-compstitively. They indude limiting the frequency or Sze of bid changes over apedified
period, or requiring afadlity to submit asngle bid for blocks of output or for apedified period. An
obligation to pay for operaing resarvesis amechanism desgned to deter physicd withholding. The
default bid is an edimate of the bid expected under workably competitive conditions. It may be
subdtituted for bids received from afadility that does not face "workable" competition or has been
engaging in anti-competitive withholding.

The proposal dso indudes mitigation if the current market design does not result in
convergence between day-ahead and red-time LBMPs. The ISO's concern isthat current rules give
|oads greater |atitude whether to purchase in the day-ahead market then generators have to sl in that
markel. Asaresult, loads may not purchase sufficient dectricity in the day-ahead market to achieve
price convergence between the two markets. The propasad mitigation, should this problem emerge, is
to require aload sarving entity to purchase or schedule dl of its expected power requirementsin the
day-ahead market.

FHndly, the proposal recognizes the patential nesd for mitigation for the cgpadity mearket but
does not propose pecific measures. Ingteed, congstent with comments from market parties and other
interested parties, it commits to amending the proposa should such measures become necessary.

Notice and Interventions

Noatice of the New York ISO's July 26, 1999 market monitoring plan filing was published in the
Federd Regider, 64 Fed. Reg. 42,931 (1999), with comments, protestsand motionsto intervene due
on or before Augugt 13, 1999. Notice of the New York ISO's August 23, 1999 market mitigetion
meesure and lig of data filing was published in the Federd Regidter, 64 Fed. Reg. 48,815 (1999), with
comments, protests, and motionsto intervene due on or before September 10, 1999.  Except for
Southern Energy Bowling, L.L.C,, et d., dl of the partiesfiling interventions or comments have
previoudy been dlowed to intervene in these proceedings

Discusson
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Procedurd Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 CF.R. 8
385.214 (1999), the timely, unopposad mation to intervene of Southern Energy Bowling L.L.C., et d.
sarvesto makeit aparty to this proceeding.

Market Monitoring Plan

The Commisson will accept the New Y ork 1SO’s plan to monitor and report on the
development of the New York market. 1t will permit the New Y ork 1SO to monitor for market power
and market design flaws, and it is sSmilar to the monitoring plan accepted in New England Power Pool
(NEPOOL).? The MMPisintended to provide for theimpartid and effective monitoring of and
reporting on, among other things, the competitive sructure, performance and economic effidency of
New Y ork dectric markets and the conduct of market parties The MA and MMU will produce
reportsin avariey of drcumgtancesinduding annud reports on the competitive sructure and
performance of the New Y ork wholesdle dectric market, which will be submitted to the Commisson.

PG& E datesthat the MMP is premised on a rategy of early, frequent, and active intervention,
which will hinder the development of effident competitive markets PG& E assertsthat the New York
| SO intends to monitor and regulate Sngle events as contrasted to a pattern of behavior. Moreover,
PG& E mantainstha the New Y ork 1SO will engage in a proactive function in seerch for thregts to the
market. PG& E contends thet price changes are afundamenta dement of a competitive market and the
New Y ork 1SO should not intervene to prevent them.

In NEPOOL, PIM, and Cdifornial SO procesdings, the Commisson determined that ISO
markets may develop in waysthat may nat be tatdly anticipated and thet the operation of a competitive
and efficdent market required that market power problems be quickly identified and resolved.
Consequently, the Commisson concluded that the markets in these | SOs must be monitored for market
power and market design flawvs. The New York ISO, like the other ISOs, will monitor behavior thet
raises market power concans, spedificdly economic and physicd withholding and uneconomic
generation. Contrary to PG& E's pasition, there is nothing inherently superior in monitoring petterns
rather than events which ultimately may form a pattern. Monitoring both can be important to detecting
and mitigating the exercise of market power.  The Commisson accepts the MMP subject to the
fallowing modification, asimposad on NEPOOL.: 2

TheNew York ISO will not be required to publish every ingance of market power. However,
the New Y ork 1SO should indlude, in any confidentid reports filed under section 388.112 of the

285 FERC 161,379 (1998).
3NEPOOL, 85 FERC at 62,480.
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Commisson'sregulations 18 C.F.R. §388.112 (1999), the names of any companies exerdsng
mearket power, with a description of these behaviors and any sanctions applied.

Lig of Data

The Commisson will so accept the New York ISO'sLig of Datawhich oecifiesthe
information thet the MMU may request from market patidpants The Ligt of Datais limited to deta
rlevant to the objectives of the MM P to fadilitete the ability of the New Y ork 1SO to carry out
monitoring reponghilities. Moreover, asin NEPOOL, the data are subject to confidentidity
limitations

The Lig of Data sets forth information that may be requested by the MMU, maost of which will
be callected in the course of conducting business through the 1SO-administered markets, eg., data
generated in connection with scheduling, commitment and digpatch of generation, and the calculation of
LBMPs. If theMMU asksfor data not previoudy agreed to thet the party receiving the request deems
as unduly burdensome, irrdevant to the purpose of the plan, or commercidly sengtive, it need not
comply. Inthisevent, the parties are expected to negotiate gopropriate compromises and
confidentidity protections. If these effortsfail, the MMU may invoke the 1SO's digpute resolution
provisonswhich ae binding on dl parties. If these provisons do not goply to the entity from which the
data have been requested, the |SO may initiate judicid or regulatory proceedings to compd compliance
with the data reques.

The MMP isregponsve to requests for data confidentidity. Thereisno provison for
disclosng data designated as protected to any entity in any timeframe. The MMU, in conultation with
the MA, will make publidy avallable adescription of the categories of information it collects and
mantans The MMU will provide dataiit judges useful for assessng the efficient functioning of the
mearket if the data comes from publidy available sources or are subject to disdasure under tariff
agreements. The MMU and the MA will dso deveop data retention palicies to determine when data
can be destroyed.

Sthe damsthat the market participants specific rights avallable under the MMP (eg., market
participants may disoute a data request if they bdieve the request is burdensome, not revant, or
reguires production of commerdidly sengtive data) are negated because thereis no redtriction on
additiond informeation thet the 1SO may add to the ligt. Sithe requests that the Commission order the
New Y ork 1SO to modify the MMP to provide that the 1SO may only collect information routindy
gathered in the normd course of 1SO business or otherwise publidy avallable, unlessthe request is
subject to the due processrightsin Section 6, Data Collection and Disclosure, of the MMP. PG&E
a0 expresses a concern regarding the collection of commerddly sendtive deta

The Commission denies Sthe sand PGE's request. The New Y ork |SO has deve oped
extendve measures to protect commercidly sendtive data Moreover, the New York 1SO's proposa
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iscondgent with NEPOOL, which reguired market participants to supply NEPOOL with any
information deemed necessary to perform its obligations, subject to confidentidity conditions This
information was not limited to thet collected during the normd course of business

Sandard for MMP Liability

The Commisson will goprove the propossd MMP lighility provison, which limitsthe New
York ISO'sliahility under the MMP, subject to a“willful misconduct” sandard rather than a
“negligence’ dandard. The proposed liaility providon is condsent with the provison goproved in
PIM Interconnection, L.L.C., (PIM). * The New Y ork ISO proposed a“willful misconduct” standard
in order to ensure the MMP isimplemented without the threet of litigation. The New Y ork 1SO assarts
thet the risk of improper implementation is smal and it does not wish to incur the expense of acquiring
insurance to protect itsdf againg any generd liaility.

Sithe and Enron are concerned that the MMP lighility provison unnecessaxily limits the New
York ISO'sliahility. Sthe gates that the Commisson should order the New Y ork 10 to change the
MMP lighility provison to a“negligence’ sandard which would be conggent with the lighility provison
of the New York 1SO's open access tariff. Sithe contends that a* negligence” sandard would send the
proper sgnd to the New Y ork 1S0 to act repongbly with respect to these matters. Enron aso
protests the provison that the New Y ork 1SO isnat lidble for monetary damages for misgpplying
mitigation meesures.

The Commisson rgects these alguments. The New Y ork 1SO will not be adleto properly
monitor and implement measures to correct market power if the thregt of lawsuits becomes avariabdlein
itsdecigon meking. The propossd MMP lidhility provison is dso conggent with the Commisson
goproved lighility provigon for PIVI's market monitoring plan.

Market Mitigation Measures

PG& E dates that the proposed mitigation messures will placethe New York 1ISO inthe
regulatory role of interpreting market actions of the participants, adjudicating the legitimacy of such
actions and enforcing its own interpretation of the tariff, market rules and mitigation meesures
Moreover, PG& E assarts, the New York SO will do thiswithout market participants having recourse
to the Commission or courts, without reference to publidy announced sandards, and without due
processrights. Further, PG& E and Enron gate that the New Y ork SO should focus on the detection
and prevention of persgtent or sustained deviations from competitive pricing rether than temporary
price fluctuations and trangtory events

486 FERC 161,247 (1999).
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PG& E dso contends that the proposed rules go beyond adjusting prices based on software
desgn flavs or mafunctions ThelSO, sates PG& E, will unilaterdly change the effect of the rulesfor
Setting prices based on ungpedified and unpredicteble flawsin the rules. It assartsthat the granting of
this authority isincondstent with the filed rate doctrine, which forbids the charging of prices other then
those filed with the Commisson.

In addition, Enron gates thet bid limitations should not be goproved until the New York ISO
demondrates that they will achieve the desired effect. For example, Enron contends that when a
generdtor isrequired to submit abid for an extended period of time, this does not diminate the
possibility of merket power, but Smply requiresit to submit rigid bids.

Sithe, Enron and PG& E date that the Commission should not delegate regulatory authority to
the New Y ork ISO to determine what condtitutes market power or permit the New York 1ISO to
unilaterdly impose mitigation messures. Sthe contendsthat the New York ISO' s adtiverdein
monitoring and mitigating merket power will likdy lead to aconflict with its primery role of ensuring
safety and reliable operations and will threeten its independence from outsde palitical pressures saeeking
to dictate favorable market outcomes. Sithe and Enron date that the New Y ork 1SO does not have
enforcement experience and therefore should leave this rale to the Commisson which has the authority
and expertise to monitor and enforce competition.  Enron argues that whilethe New York 1ISO's
proposal issmilar to NEPOOL ' s, the Commission need not rly on NEPOOL as a precedent for the
New Y ork 1SO proceeding.

We will acoept in part and rgect in part the proposed mitigation plan. In indanceswherethe
ISO condludes thet a spedific market participant is exerciang market power, we will accept the
proposas thet would dlow the 1SO to (1) engage in discussion to resolve the issues informdly, or (2)
Issue demand | etters requesting the participant to cease cartain behavior. These meesuresinvolve
voluntary actions on the part of the participants, or a least do not require a participant to take an action
involuntarily. In addition, we will accept the proposd to alow the 1SO to recommend changesto
tariffs, agreements, and procedures, sSince adopting such changes would require our gpprova.

However, we will not accept the current proposals that would dlow the 1SO to (1) reduce bid
flexibility, (2) imposefinandd obligationsto pay for operating resarves, or (3) impose default bids We
rgect these proposals because we cond ude thet they give too much discretion to the 1SO in price-
sdting and other Smilar regulatory functions without Commisson review. In particular, the ISO has nat
described with enough spedifidity the types of conduct thet would trigger the impaosition of these
measures. Under the proposal, the 1SO may impose these measures if it obsarves behavior thet it
concludes may be an exercise of market power, the generator can't satifactorily explain the behavior to
the satidaction of the 10, and the behavior has had amaterid effect on the market-dearing price. The
ISO has not established pedific thresholds or bright line tests thet would trigger the condusionsthat
market power has been exercised. The plan dates that the 1SO will choose one or more of the
mitigation measures to the minimum extent necessary to mitigate price effects, but what condtitutes this
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minimum isleft to the discretion of the ISO. Moreover, the proposd indudes no provison for an
afected participant to apped the 1SO's decison to the Commission.

Our prior gpprova of market-based ratesin the |SO markets waas premised, in part, on having
an effective market monitoring and mitigation plan in place. However, portions of the proposed
mitigation plan have unecoeptable feetures (eg., too much discretion, lack of spedifidity). We thuswill
require thet the IO file arevised mitigaion plan that it would employ when the ISO detecisa
sgnificant exerdse of market power thet it condudes reguires mitigation. In this regard, the plan could,
for example, commiit the IO to file on a case-by-case bas's under section 205 of the Federd Power
Adt, 16 U.SC. § 824d (1999), to impose pecific mitigation measures when the SO condludes that
they arewarranted. Such asaction 205 filing would identify the particular conduct and judtify the
goedific mitigation measures as aremedy for the conduct. The plan could, for example, dso dlow the
ISO to identify, in asection 205 filing, recurring types of conduct that warrant mitigation and to propose
mitigation for such recurring conduct. I the Commisson gpproves the proposed mitigation for such
recurring conduct, the 1SO would be authorized to impose the same mitigation meesureson a
progpective bass without meking a subsequent filing in response to Smilar conduct in the future
Alternatively, as another permissble gpproach, the plan might describe spedific types of conduct thet
would trigger mitigation measures and the spedific mitigation measures thet would gpply for eech
identified conduct.

Enron requests that any mitigation messure imposed be stayed if chdlenged under the New
Y ork 1SO's dternative digpute resolution procedures. We bdieve our actions above adequeatey
address Enron's concern.

In rgecting the measures proposad here, we are aware that we have previoudy gpproved
smilar messures for other ISOs, such asthosein New England and Cdifornia We gpproved these
ealier proposasin order to give these |SOs discretion to respond quickly to unforeseen market power
and market design flaws given the lack of prior experience with SO operations Thisinitia periodis
now passad and the authorities and discretion we previoudy accorded 1SOs are, we believe, no longer
aopropriste. We intend to revigt the authorities and discretion of these other 1ISOs.

The Propos to Mitigate Effects of Withholding Loed from the Day-ahead Market (The Load
Bid Mitigation Messure)

Under the market rules, loads may purchase dl of their requirementsin either the day ahead or
red time markets, while sdlers mugt submit dl bidsin the day aheed market. The MMU is concarned
thet the difference in buyer and sdler bidding flexibility may result in alack of price convergence
between the day ahead and the hour ahead markets, i.e, that the pricesin the two markets may be
peragently different. The New York 1SO proposes aload bid mitigation measureif this problem is
detected. Theload bid mitigation messure would require aload sarving entity to bid dl of itsload inthe
day ahead market, subject to acartain tolerance levd. To the extent a party exceaedsitstolerancelevd,
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it would be subject to a pendty based on a specified premium over the market price. Any revenues
collected from this pendty would be ditributed to market participants that scheduled energy for
odivery to load within New Y ork in the day ahead market for the day the pendty was collected. The
New York 1SO daesthet thisis an interim measure until the New Y ork 1SO devdops rules for

bidding flexibility for dl participants

Enron dates that the proposad load bid mitigation measures are too complex, and thet the
dlocation of revenues from load bidding pendties nesdsto be darified (i.e., theload bid mitigation
measures provide for revenues to be dlocated on apro rata basisto Market Parties, but does not
define Market Parties). Enron argues thet the load bid mitigation measures should be discarded and the
New Y ork 1SO should work on changes to market rulesto dlow gregter bidding flexibility for al

market participants

We are not persuaded thet lack of price convergence dways judifies |SO intervention.
Differences between the day-ahead and redl-time energy prices may reflect legitimete economic
phenomena, such as uncartainties in forecasting demand in advance. However, the |SO's proposed
mitigation measure would be judtified to remedy any perdsent unscheduled load thet creetes
operationd problems (such as an inahility to meet unscheduled load with available resources).
Therefore, we will dlow the 1SO to impose the load bid mitigation messures only in indanceswhereit
has determined thet it is necessary to address an operaiond problem. When the 1SO imposesthis
mitigation measure, we will require thet the 1SO pogt on itsweb Ste an explanation of the operationd
problem to be addressed. Since gpplication of the load bid mitigation measures will be limited to
drcumgtances where they are necessary to address an operdtiond problem, the provison is condgent
with the discussion above concerning what support is necessary for various market mitigation messures

Soedificity of Sandards for Investigation

In conaultation with the MA, the MMU will develop and adopt gppropriate performance
indices and screensfor reviewing the data: Al parties may contribute proposds for how the market
data should be reviewed and interpreted and comment on the devel opment of gppropriate screens
The1SO's CEO and Board must review and gpprove any screen beforeit is adopted. Any screen or
index adopted will be subject to an on-going review and evauetion.

Enron and PG& E gatethe New Y ork 1SO’'s market power investigations should be based on
dear dandardswhich are publidy avalable. Specificaly they note thet the New Y ork 150 will
develop dandards, criteria, and thresholds to identify conduct thet warrants further investigation, but
does not identify any of the Sandards which the New Y ork 1SO condders sgnificant. Moreover, Enron
contends that the mitigation proposal does not identify with spedificity the sanctions or pendties thet
may be imposed and the circumdtances in which the New Y ork 1SO would impose them.
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The New York SO saesthat it has ddiberaidy not identified the gandards, criteriaand
thresholdsit will useto identify conduct that warrants further investigation. The New York 1SO
contends thet disclosure of these gandards would permit market participantsto gamethe system, i.e.,
engage in behavior that comes dose but just avoidsthe thresholds leves. The New Y ork SO notes
that the dandards, criteria and thresholds will nat be usad to impose mitigation measures, but are
merdly atool to determine whether a conduct warrants further investigation

The Commission acceptsthe New Y ork 1SO's proposal as congstent with NEPOOL.
Although NEPOOL iderttified its monitoring indices and methods, NEPOOL hed the authority to
adjust its screens and thresholds with experience

Misodlaneous

PG& E and Enron note that the proposd permits the New Y ork 1SO to impase mitigation
measures without consulting with the market particdipants. They contend thet this provison needsto be
limited to those that are truly severe. Although the proposed plan does cdll for natification whenever
the MMU thinksit has identified anti-competitive behavior, and the participant is then dlowed to judtify
its actions, the Commission agress that the New Y ork SO must specificdly notify market participants
as oon as posshleif it intends to impose amitigation messure. However, the Commisson bdieves
thet, subject to the discusson aoove which limitsthe New Y ork ISO's discretion, the New York 1SO
should have discretion to decide what leve of harm merits mitigation. In this repect, the Commission
rgects the protests of PG& E and Enron.

The Commisson will dso require the New Y ork 10 to file with the Commission, for prior
goprovd, any mitigation measure which would parmeanently amend itsexiging rules. Thisis congdgent
with the Commisson's goprovd of the New Y ork |SO's Temporary Extraordinary Procedures.

Fndly, conagtent with NEPOOL, the Commission will grant Enron's request to limit New
York 1SO's authority to impose mitigation meesures to a period of Sx months after the dleged conduct.

The Commisson orders

(A) Theproposed New Y ork 1SO market monitoring plan, ligt of data, and market mitigetion
meesures are hereby acogpted in part with the modifications discussed in the body of this order, and
rgected in part.
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(B) Within 30 days of the date of issuance of this order, the New York 1SO dhdl filearevised
mearket monitoring plan and revisad market mitigation meesures to reflect the maodifications required by
thisorder.

By the Commisson. Commissoner Massey dissented in part with a
Sseparate Satement atached.
(SEAL)

David P. Boergers,
Secretary.
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MASSEY, Commissoner, dissanting in part:

| dissent in part from today's order - - specificaly from the order's refusal to accept the New
York ISO's proposd regarding market mitigation measures (the ability of the SO to reduce bid
flexibility, to impose finandd obligationsto pay for operating resarves, and to impose default bids). By
S0 doing, the mgority refusesto dlow the New Y ork 1SO areasonable amount of discretion to protect
consumers from market power exerdsesin this embryonic complex market. | find thet the amount of
gpedifiaity in the 1SO's mitigation proposd is gopropriate; thet the order envisons adegree of precison
in mitigation tools that may not be achievable; thet the order arbitrarily deniesto the New York 1ISO
comparable discretion we gave to other 1S0s; that the Commission should be willing to efford the
deference requested here to an gpproved | SO with independent governance; and that the order places
the 1SO in an impossible procedurd posiure as the indtitution attempts to mitigate market powver.

The order rgectsthe 1SO's market mitigation proposd, finding thet it has not described with
enough spedificity the types of conduct thet would trigger mitigation meesures and not established
goedific threshalds or bright line tests thet would trigger mitigetion. | disagree with this decison for a
number of ressons

Hrd;, the notions of appropriate spedificity and discretion are inherently mattersof judgment. |
find theleve of specificity in the proposd to be appropriate, espedidly for this early sage of the ISO's
development. Under the proposd, mitigeation is triggered only by behavior that causesamaerid
changein prices. The price effects of behavior are



determined through the gpplication of  the 1SO's Security Congrained Unit Commitment computer
modd or the Security Condrained Digpatch modd. According to the gpplication, these are the same
computer modes used to commit and dipatch generating units and produce day-aheed and red-time
prices Thus thistodl iswdl-gpedified. Whether a price effect is deemed materid is determined by its
meagnitude and duration. | think it iswise at this point in the 1SO's development to avoid over pecifying
thresholdsin this regard until more experienceis gained regarding the interaction of the spedific
generation and tranamission resources, consumer demand and the protocals of  the new markets.

The proposd identifies three types of conduct thet will trigger mitigation: physca withhalding,
economic withholding by submitting unjudtifiably high bids, and uneconomic production from afadlity to
cause or bendfit from atrangmisson condraint.  While no specific thresholds are provided, | believe
these behaviors can be dealy identified in mogt drcumsiances.

The proposal sts out three types of mitigation messures that may beimposad. One of themiis
bid restrictions thet would compd bidsto be smilar to bidsin hours when the target facility faced
competition. Another meesure is default bids to combat withholding. Default bids would be based on
two well spedified formulastied to past prices, negotiations with the target party, or the cogts of the
target fadlity and the comptitive bids of amilar fadlities The third mitigation messure isarequirement
to pay for operating reserves, with the share of operating resarves proportiond to the amount of
cgpecity withhed. | find these measures to be gopropriate.

My second concarn with today's decison isthet it envisons adegree of precison in fashioning
mitigation tools that may not be achievable, egpedidly not without additiond experience. The dreft
order suggeststhat the revised 1SO proposa might identify spedific types of conduct thet would trigger
mitigation measures and that the 10 identify the gpecific mitigation messures that would gpply for eech
identified conduct. | am not convinced thet such precison isachievable

A third concarn isthat the Commisson has gpproved Smilar mitigation messures for ather
ISOs, but refuse the same type of measures for the New York 1SO. The order acknowledges thet we
gave such gpprovd in order "to give these | SOs discretion to respond quickly to unforeseen market
power and market design flaws, given the lack of prior experience with 1SO operdtions,” but the order
findsthat thisinitia period isnow passed and thet leve of discretion isno longer gopropriate. Itisnot
clear why the New York 1O istregted differently from the other 1ISOs. Our experience with the other
1SOs
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dealy showsthat thoseinditutions are dill dimbing the learning curve on market operdions. We
cannot expect New Y ork to legp to the top of thet curve from the dart.

Fourth, the mitigation plan is proposed by a Commisson-gpproved 10, with gppropriate
governance and procedures, and the mitigation decisons of the |SO are subject to the ISO's dispute
resolution procedures. One of the principd benefits of independent governance should be our



willingnessto afford some deference to the regiond body to ded with regiond problems. There are
limits to the amount of deference we can dlow under the Federd Power Act; the New York ISO's
proposa does not exceed those limits

Fndly, the order placesthe New Y ork SO in atough spot for ensuring it can adequatdly
protect consumers againg market power. The Commission invitesthe ISO to file arevised, more
gpedific, market power mitigation plan. The 1SO has emergency powersto ded with unforeseen dart-
up problemsfor ninety days. Given thet the | SO Sarted operations lagt week, that emergency authority
will expirein mid-February. Thus, in order to ensure that it can protect consumers from the high prices
thet result from market power, the 1SO would haveto file arevised mitigation plan with us by mid-
December -- after only amonth of experience - if it isto teke effect in February. | Sncerdy doubt
thet the 1SO will bein any better pogtion three weeks from now to add spedifidty to its proposd.

| would at leagt dlow the 1SO an gppropriate amount of time, that would indude the potertialy
troublesome summer season, to gain experience with the types of problems encountered and the factors
that cause those problems. With that informetion, the 1SO would be in afar better position to propose
more spedific mitigation measures and the factors thet trigger them.

For these reasons, | dissent in part from today's order.

William L. Maszy
Commissoner



