UNITED STATES OF AMERICA 90 FERC 161,015
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  James J. Hoecker, Charman;
Vicky A. Baley, William L. Massy,
Linda Bregathitt, and Curt Hébert, J.

New Y ork Independent System Operator, Inc.

Centrd Hudson Gas & Electric
Corporation
Consolidated Edison Company of
New York, Inc. Docket Nos. ER00-550-000
New York State Electric & Gas and ER00-556-000
Corporation
Niagara Mohawk Power Corporation
Orange and Rockland Utilities, Inc.
Rochester Gas and Electric
Corporation

ORDER ACCEPTING PROPOSED TARIFF REVISONS
FOR HLING, ASMODIHED

(Issued January 12, 2000)

This order addresses proposed revisions to the New Y ork Independent System Operator's
(New York SO or ISO) Open Access Tranamisson Taiff (1ISO Tranamisson Taiff), the New York
ISO Sarvices Taiff (ISO Sarvices Taiff) and various rdated agreements submitted by the New York
SO and the Member Sysems of the New Y ork Power Pool (Member Systems) (together,
Applicants). With the modifications discussed be ow, we acoept the proposed changes

Background

In Docket No. ER00-550-000, the SO and the Member Systems have proposed revisonsto
the tariffs "to memoaridize the outcome of negatiations between the Member Systems and the New
Y ork 10 with respect to proposed changes to the Commisson-gpproved 1O Tariffsand 1SO rdated
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Agreaments” ! The Applicants assart that the filing addresses cartain issues which must be
resolved for the orderly functioning of New Y ork SO operations and to provide for greeter
condgency between the | SO Tariffsand agreements. 1t indudes proposad revisonsto the 1SO
Trangmisson Taiff, 1S0 Sarvices Taiff, ISO/Tranamisson Owner Agreement, SO Agreement, and
the ISO/New Y ork State Rdiahility Coundll (NY SRC) Agreament and addresses indemnification,
ligaility limitation, 150 obligations with regpect to Transmisson Owners, | SO taiff and agreement
amendment procedures, identification of Transmisson Owner rights under SO operation, and
procedures for the Trangmission Ownersto withdraw from participation in the ISO/Trangmission
Owner agreament.

With one exception as noted b ow, Member Systems and the New Y ork 1SO request walver
of notice to alow an effective date of November 18, 1999, the date the New Y ork SO commenced
operations.

In Docket No. ERO0-556-000, the Applicants seek to revise the 1 SO Trangmission Tariff, and
the ISO Sarvices Taiff to address cartain revisons that Member Sysemsand the New York 1SO
Characterize as essantid to the commencement of 1SO operations. The gpplication contains revisons
which modify certain provisons of the tariffs, aswell as numerous non-subgtantive darifying,
typogrgphica, grammatica and syligic changes The Applicants note that some of the proposed
revisonswere previoudy rejected without prejudice by the Commisson because they wereinduded in
acompliancefiling, 2

The Member Sysems and the New Y ork | SO request waver of notice to dlow an effective
date of November 18, 1999, the commencement date of New Y ork SO operations.

[1. Notice of Alings and Interventions

Notice of the Applicants filing in Docket No. ER00-550-000 was published in the Federd
Regider, 64 Fed. Reg. 66,621 (1999), with protests and interventions due on or before November 30,
1999.3 Notice of the Applicants filing in Docket No. ER00-556-000 was published in the Federdl
Regider, 64 Fed. Reg. 66,623 (1999), as amended 64 Fed. Reg. 69,244 (1999), with protestsand
interventions due on or before December 13, 1999.

Trangmittd letter a 2.
2See Centrd Hudson Gas & Eledtric Corp.,, et d., 89 FERC 161,110 (1999).

3 Under ordinary circumstances, the lagt date of Commission action on this filing would be
January 9, 2000. At the Commisson's request, the Applicants submitted a letter to dlow the
Commission to extend thetime to act on thefiling 0 it can be acted on a the regularly scheduled
January 12, 2000 mesting.
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Parties filing maotionsto intervene and/or protests are liged in Appendix A of thisorder.

On December 15, 1999, in Docket No. ER00-550-000, the Applicantsfiled aresponseto the
protests and comments filed by the intervenors. On December 17, 1999, in Docket No. ER00-556-
000, the Applicantsfiled aresponse to the protests and commentsfiled by the intervenors.  1n addition,
on December 27, 1999, the New Y ork 1S0O filed an additiond answer in Docket No. ER00-556-000.

[11. Discusson

A. Procedurd Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18CFR
§ 385.214 (1999), the timdy, unopposed mationsto intervene of those parties liged in the Appendix
sarve to make them parties to this proceeding.

Although the Commission's Rules of Practice and Procedure do not permit answersto protests?
given the complex neture of this prooceeding, and given that the answers hdp in darifying cartain issues
we will acogpt the answversfiled by the Applicants

B. Docket No. ER0O0-550-000

Unilaterd Modification of Taiffsby |SO Boad

Currently, dl revisonsto New Y ork 1SO tariffs and agreements require the |SO Board to
obtain the concurrence of the Management Committee, which is comprised of 180 participants
Applicants propose to revise this authority to permit the 1SO Board to unilaterdly fileto reviseany 1SO
taiff or agreement without concurrence of the Management Committee when necessary to "address
exigent drcumdances' relaed to the New Y ork 1SO market or the tranamission grid. The provison
datesthet any such proposad revisons would termingte within 120 days fter the date of filing with the
Commisson.

PG& E Generating and PG& E Energy Trading-Power L.P.(PG&E Gen) and
Sthe/lndependence Power Patners, L.P. (Sithe) date thet this provison is open ended and ill defined.
They daim that Snce there are no ariteriafor invoking this authority other then thet a Stuation requires
immediate aid or action, the 1SO Board is vested with the authority to make changes of any kind for any
reason. PG& E Gen requedts rgection of therevisons. Sithe requests rgection of the provison asit
relaesto energy markets, and that revisons terminate in 60 days rather than 120 days

“See 18 CF.R. §385.213(8)(2) (1999).
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It isressonable for an 1S0 to have the ahility to file aunilaterd amendment with the Commisson
when the ISO bdlieves that immediate action is necessary to protect the integrity of an energy market or
the transmission grid. > We rgect Sithe's request to require the revisions to terminate in 60 days and will

acoept the Applicants proposd in thisregard.

Indemnification and Lighility

The Applicants have added a provison to the | SO Trangmission Tariff that would limit their
lighility except in drcumstances of negligence or willful misconduct.

Whilethe SO Tranamisson Taiff retansthe pro forma taiff's indemnification languege, the
Applicants have added language to Section 10.2 thet provides thet the 1SO will procure insurance or
other dterndive risk finanaing arangementsto cover the risks assodated with carrying out its
respongibilities under the 1SO Tranamisson Tariff. The added language further provides thet proceeds
from such insurance would be usad by the ISO before it exerdsesits right to seek indemnification,
Fndly, the languege provides that, unlessindemnification is required directly from a particular
transmisson cugtomer, indemnification costs would be recovered under the existing Schedule 1 charge
under the ISO Trangmisson Tariff.

Dynegy Power Marketing, Inc. (Dynegy) and Connecticut Municipa Electric Energy
Cooperdive note thet the Applicants seek to place ingppropriate limits on their lidbility. Dynegy daims
such alimitation would be inconsistent with prior Commission rulings © Moreover, 1st Rochdde
Cooperative Group, Ltd. and Coordinated Housng Services, Inc. (1s Rochdae) contends thet
Applicants have st up aframework in which New Y ork SO depends on Member Sysgemsto shidd it
from risk of operating the SO, but where aMember Sysem & fault cannot be required to provide
indemnification. 1t Rochdde argues that this proposal should be rgjected, asit gopearsto be biased in
favor of the Member Sysems, who would not beer the full responghility for their actions. Moreover,
1¢ Rochdde nates that New Y ork | SO has provided neither a detailed formula nor specific cost
support for the recovery of indemnification costs under Schedule 1 and requests rejection of the

Applicants proposd in thisregard.

Wewill rgect the additiond lighility provison to the ISO Tranamisson Taiff. The pro fama
tariff does not address (and was not intended to address) liahility issues, for the reasons discussed in

°In fact, asubstantively smilar provision was acoepted for the PIM 1S0. PennsylvaniaNew
Jersey-Maryland Interconnection, et d., 81 FERC 161,257 (1997), order on reh'g, 82 FERC
161,047 (1998).

6See Central Hudson Gas & Electric Corp, &t d., 83 FERC 161,352 at 62,412 (1998);
Dynegy Protest a 3.



Docket Nos. ERO0-550-000 and ER0O0-556-000 -5-

Order No. 888. 7 Ingteed, the Applicants should pursue any legd remediies they may have with respect
to lighility in the appropriate forum. 8

We will accept the proposed language added to Section 10.2, regarding insurance, as condsent
with or superior to the pro foma tariff, only to the extent thet, as provided by the pro foma taiff,
trangmisson customers are nat required to indemnify (in any manner, induding through the payment of
insurance premiums) the 180 or the Transmisson Owner in cases of negligence or intentiondl
wrongdaing. ©  We direct the Applicants to refile this proposed language to dearly reflect the
requirements of the pro fama tariff and this determination.

In addition, while wewill dlow the 1SO Tranamisson Taiff to be amended to dlow the addition
of cogsto the Schedule 1 charge, before Applicants may recover any such codts they mudt file pursuant
to section 205 of the FPA to do so, with gppropriate judtification and cost support.

Cod Shifting

The Applicants propose to revise the New Y ork |SO/Trangmisson Owner Agreement to add a
new section 6.15 which would reguire New Y ork 1SO and Member Sysems to work together in good
fath to resolve any cogt shifting that may occur as aresult of litigation in Docket No. ER97-1523-011,
et d., deding with third party grandfethered agreements. PG& E Gen natesthat it is undear whether this
refersto cod shifts oldy among the Member Sysems. To the extent the provison may bind third
paties PG& E Gen requedtsrgection. The Applicants answer that the provison is not intended to be
binding on third parties or the Commisson.

’See Promoting Wholesale Competition Through Open Access Non-Discriminatory
Trangmisson Sarvices by Public Utilities; Recovery of Stranded Cogts by Public Utilitiesand
Trangmitting Utilities, Order No. 888, 61 Fed. Reg. 21,540, FERC Stats. & Regs. 131,036 (1996),
order on reh'g, Order No. 888-A, 62 Fed. Reg. 12,274 (1997), FERC Stas & Regs. 131,048 a
30,301-02 (1997), order on reh'g, Order No. 888-B, 81 FERC 1/ 61,248 at 62,080-81(1997), order
on reh'g, Order No. 888-C, 82 FERC 161,046 (1998). Seedsn, Padific Gasand Electric
Company, et d., 81 FERC 161,122 (1997); Ddmarva Power & Light Company, 88 FERC |
61,247 (1999).

8See Order No. 888-B at 62,080-81.

9 See Order No. 883-A a 30,514. Payment by transmission customers of insurance premiums
for insurance that covers negligence or intentiona wrongdoing is effectively the same astrangmisson
cusomersdirectly indemnifying againg negligence or intentional wrongdoing, which we condgently
have nat dlowed. See, e.g., Rochester Gas and Electric Corp., 78 FERC /61,262 a 62,122 &
nn.10-11 (1997), rehg denied, 82 FERC /61,250 (1998).
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Asdaified by the Applicants, the provison merdy requires New Y ork 1SO and Member
Sygemsto work in good faith to resolve cogt shifts and would not bind third parties. Moreover, any
atempt to redlocate cogt shifts resulting from litigation would require asection 205 filing. Therefore, we

will acoept this proposed change.

Amortization of Sart-up Cods

The Applicants propose to reduce the period for amortizing New Y ork 1SO dtart-up cogtsfrom
tentofiveyears Municipd Electric Utilities Assodiaion of New York State (MEUA) notesthat the
Commission &t for hearing New Y ork 1SO's recovery of start-up costs, 1 induding the ten-yeer
amortization period, and Applicants should not be permitted to end-run the hearing. The Applicants
respond thet they have proposed the same change in the ongoing hearing proceeding. Accordingly, we
will accept these revisons subject to the outcome of the hearing in thet proceeding.

Recovary of NY PA Trangmisson Adiugment Charges (NTAC)

The Applicants propose to revise section 3.06 of the New Y ork 1SO/Transmission Owner
Agreament to Sate that the agreement is condiitioned on the Trangmisson Owners baing "authorized” to
recover the NTAC, as opposed to being "abl€e’ to recover NTAC codts

MEUA objectsto the revison, nating thet recovery of NTAC chargesisa issuein the hearing in
Docket No. ER97-1523-000, et d. The Applicants respond thet the changeis merdy adaification
since the Commission has dreedy goproved recovery of the NTAC charges. The Applicants add thet
theissue a hearing islimited to the extent to which the NTAC can be recovered from grandfethered
cusomers

Wefind that the hearing is unaffected by Applicants proposed revison, which merdy daifies
thet recovery of the NTAC mugt be authorized by the Commisson. Accordingly, we will acoept this
revigon.

C. Docket No. ER00-556-000
Scheduling of Transmisson Savicein the Balandng Market Evauation
TheNew York 1SO Tranamisson Taiff currently provides that a generator within the New

York 1SO contral areais deemed to have supplied into the market 100 percent of the power it
scheduled, regardless of whether the generator actudly ddiversthe power. Under thet provison, a

10 Centtral Hudson Gas & Electric Corp., & d., 89 FERC 161,032 (1999).
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generaor is deemed to have purchased any shortfdl between the scheduled and ddivered amounts from
the New York ISO and resold it to the third party purcheser. This provison was accepted and set for
hearing dong with amendmentsto exising Quaifying Fadlity (QF) power purchase agreaments, in
Docket No. ER97-1523-011, et d. ™

To prevent a QF from having to make any purchases from the New Y ork 10O, the Applicants
proposeto revise the |ISO Tranamission Taiff and 1SO Sarvices Taiff to retroactivdy adjus: (1) the
scheduled output for certain generators pursuant to exiging must-take QF power purchase contracts o
thet the scheduled output of the QF is adjusted to equd the actud output in eech hour; and (2)
tranamisson sarvice from these generators so thet the amount of tranamisson sarvice scheduled in the
hour-ahead Baancing Market Evauaion (BME) is adjusted to equa the generator's actud output in the
hour.

Sdkirk Cogen Partners, L.P. (Sdkirk) assarts that the proposd, while agiep in theright
direction, isincomplete. Spedificaly, Sakirk sates that the adjusment mechanism addresses only sdes
under the Public Utility Regulatory Policies Act (PURPA) 2 and does not indude merchant sdles made
by aQF. It arguesthat if the tariff does not trest merchant sales by the QF in the same fashion as
PURPA sdes, the QF may be required to purchase and resdll power from New Y ork 1SO, thereby
fadng risk of loss of QF datus. Salkirk dso requests that the provison be expanded to indude dl
merchant saes by QFs, not just sales under exidting contracts. Otherwise, Sdkirk assartsit may be
reguired to take tranamission sarvice under the New Y ork 1SO transmission taiff rather than useits
tranamission rights under its exiging grandfathered tranamission service agreaments. Hndly, Sdlkirk
notes that issues concerning grandfathered contracts are currently baing litigated in Docket No. ER97-
1523-011, ¢ d., and that acceptance of the revisons without modification would adversdy affect

ongoing litigetion.
We condude thet the trestment of merchant sdesby QFsis an issuein the ongoing litigated
proceding; any resolution from that procesding will reguire arevison to the filed tariff provisons

Accordingly, we will accept the proposed revisons subject to the outcome of Docket No. ER97-1523-
011, e d.

Payment Obligations of Trangmisson Ownersin Transmisson Congestion Contract (TCC)
Audions

Avallable TCCs are acquired by market participants through an auction & the market dearing
price. The market dearing price can be positive or negetive apositive price requires a payment to the
sler, while anegative price requires a payment to the purchaser. Auction revenues are then didtributed

11 Central Hudson Gas & Electric Corp., & d., 88 FERC 161,306 (1999).
1216 U.S.C. § 824 a3 (19%4).



Docket Nos. ERO0-550-000 and ER0O0-556-000 -8-

to the tranamisson owners through the New York 1SO. In order to encourage the rdlease of additiond
transmission cgpedity by transmisson ownersinto the auction, Applicants propose to revise the 1SO
Trangmisson Taiff and the |SO Sarvices Taiff such that transmisson owners rdeasng resdud TCCs
or exiging transmission cgpedity for netive load into the auction will not incur a payment obligation to the
other transmisson ownersif the ultimate purchasar acquiresthe TCC at anegetive market dearing price,
Ingtead, it proposes thet dl transmission ownerswill proportionately bear the cost of the negaivey-
vaued TCC through the auction revenues didtribution processwhich isdreedy in place.

14 Rochdde contends thet this policy contradicts the price sgndsthet are sent by the market
regarding the vaue of congested trangmission peths

Participants that are avarded TCCswith negative vadue (that is, they are paid to take the TCC)
will recaive payments for taking those negatively valued TCCs. The proposad amendment smply sets
forth asystem by which auction revenues are digtributed among the transmisson owners. Becausethe
proposed revisgon only impects revenue sharing between the tranamisson owners and does not change
the payments mede to the TCC halder, this palicy will have no effect on price Sgnas sant by the merket
for TCCs Given thet no tranamisson owner has any abjectionsto this revenue distribution mechaniam,
wewill accept this provison.

Congedion Revenues

The Applicants have added minor darificationsindicating thet congestion revenues from the red-
time market which do nat flow through to TCC holders will be used to offset the Scheduling, Sysem
Control, and Digpatch Service (Schedule 1) cods Excess congestion revenues from the day-aheed
market, where TCCs gpply, will revert back to the tranamisson owners

14 Rochdde bdieves that this provison reguires congderable darification. It contendsthet itis
unclear how the Schedule 1 offset for red-time congestion rentswill be gpplied. It suggeststhat such
rents be refunded back to the tranamisson cusomerstha paid the congestion revenues. Smilarly, 14
Rochdde objects to the refund of excess day-ahead congestion revenues to trangmisson providers,
daming that thisfallsto provide tranamisson providers (the primary holders of TCCs) theincentive to
dleviate congestion, but rather grants them an opportunity for profit.

We dissgree with 19 Rochddés concerns and find thet the Applicants revisons merdy darify
the difference between congestion revenues in the day-ahead market and congestion revenuesin the
red-time market. The Commisson has dready goproved the use of excess congestion rentsto offset
Schedule 1 charges aswell as the payment of excess rentsto transmisson owner's Moreover, 14
Rochdde's request to refund red-time excess congestion rents back to those tranamisson cusomers
who paid them would render the New Y ork 1SO's congestion management system meaningless, under
1¢ Rochdd€s proposd, transmisson cusomerswould effectively not pay any congestion in red-time,
and hence would recave the wrong price Sgnds regarding the dlocation of tranamisson capadity. 14
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Rochda€s concern that transmisson ownerswill have adisncentive to relieve congestion due to excess
rent payments iswithout merit. Therefore, we will goprove the Applicants proposad darifications.

Indtdlled Capecity

The Applicants proposeto caculaie aload Sarving Entities (LSE) inddled capacity
requirements annualy rather than seasondly--equd to the gregter of: (1) the amount of energy
consumed by an LSE's customers during the pesk hour for the time period containing thet capatility
period, or the immediatdy preceding capability period, whenever the load was gregter; or (2) the
average amount of energy consumed by that L SE's customers over the duration of the cgpahility period
in which the highest pesk load occurred. Applicants explain thet LSEs will have the same requirement
for the winter and summer periods assuming no cusomers switch LSES

14 Rochdde complains thet the "greater of" change increases cogtsfor LSEs and dilutes
seasond market Sgnadsand redities 1t suggeststhet inddled cgpecity reguirements be computed more
frequently so thet the amount of ingtaled capadity required during lower peek load periodsislower, and
hence imposes lower cosson LSEs

14 Rochdd€s arguments mirror those rgjected in the January 27 and July 29 orders wherethe
Commission gpproved the New York 1SO'sinddled capecity reguirements on an annud bassand
reected comments cdling for more frequent changes of indaled cgpadity requirements. Accordingly,
we will accept the Applicants propased change.

Reoulaion Pendties

The Applicants propose to exempt from the regulation pendty: (1) generators providing power
under existing contracts, induding PURPA contracts, in which the power purchaser does not have
control over the operation of the supply source; (2) certain turbine generators thet provide Seam within
New York City; and (3) exiding intermittent generators.

The Public Service Commission of the State of New York (New Y ork Commisson) dates that
the costs associated with the propased exemptions cannat be accuratdy ascertained at thistime.
Therefore, it requests the Commisson to order the SO to revist, through a collaborative process Six
months from the sart-up of the New Y ork SO, how such cogswill be alocated among merket

participants.
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14 Rochdde argues thet the proposad exemptions may be unduly discriminatory dueto the fact
that other parties, such as LSES, will be cdled upon to meke up the difference. It dso arguesthat
adequate support is not provided for the modification.

We agree with the intervenors that these exemptions are ingppropriate a thistime. The
Applicants have provided no rationde for exempting any dass of participants from regulaion charges.
Accordingly, we will rgect this provison without prgudiceto refiling the proposd in a ssparate docket
induding appropriate judtification and cogt support.

Additiond Working Capital

The Applicants propose to revise the Schedule 1 (scheduling, cost recovery) formulato specify
thet the lineitem “ capitd reguirements’ goedificdly indudes working capita. The Applicants note thet it
must have sufficient funds available to balance recalpts and payments on amonthly besis.

11 Rochdde argues that the proposed revison should be rgected because the Applicants have
neither supported the addition of working cagpital cogts to the scheduling charge nor the components of
the exiding scheduling charge.

We disagree with 19 Rochdd e thet the revision proposed here should be rgjected sncethe
New York SO requires working capitd to operate. Moreover, the Applicants have not added codts,
but rether, have added greater Spedificity to their exising formula. This does not require support sinceit
recoversonly New York ISO'sactud cogs. Accordingly, we acoept this provison.

D. Effective Date and Waiver of Notice

The Applicants request the filings to become effective on the date the New York 1SO
commences operations. With respect to the effective dete for changing the amortization period for the
recovery of dart-up costs, the New Y ork 1SO requests an effective date of January 1, 2000. In
addition, the Applicants request waiver of the Commission's natice requirement because thet deteis
likely to be less than 60 days from the date of thefilings

Wefind good cause to grant the Applicants request for waiver of the 60-day prior notice
requirement and we will alow the accepted tariff revisons to become effective, as requested, on the
date the New Y ork 1SO commenced operations. > Moreover, wewiill alow the January 1, 2000
effective date for changing the amortization period as requested.

The Commisson orders

13 See Centrd Hudson Gas & Eledtric Corp., & d., 60 FERC 161,106, rehig denied, 61
FERC 1 61,089 (1992).
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(A) TheApplicants filings are hereby accepted, as modified, to become effective as discussed
in the body of this order.

(B) TheApplicants are hereby directed to make arevisad filing, with the modifications directed
herein, within 30 days of the date of this order.

(© TheApplicantswill beinformed of rate schedule desgnations a alater dete
By the Commisson.

(SEAL)

Linwood A. Watson, J.,
Acding Secretary.
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Docket No. ER00-550-000

15 Rochdd e Cooperative Group, Ltd. and Coordinated Housng Sarvices, Inc. *
AES NY,L.L.C
Connecticut Municipa Electric Energy Cooperdive *
Dynegy Power Marketing, Inc. *
Municipa Electric Utilities Assodiaion of New York State*
PG& E Generating and PG& E Trading-Power, L.P. *
Sthe/l ndependence Power Partners, L.P. *
Southern Energy Bowline, L.L.C., Southern Energy Lovett, L.L.C. and
Southern Energy NY-Gen, L.L.C.

Docket No. ER00-556-000

15 Rochdd e Cooperative Group, Ltd. and Coordinated Housng Sarvices, Inc. *
AES NY,L.L.C
Connecticut Municipa Electric Energy Cooperdive
Dynegy Power Marketing, Inc.
Orion Power New York GP, Inc.
Public Service Commission of the State of New Y ork **
Sdkirk Cogen Partners, L.P. *
Sthe/l ndependence Power Partners, L.P.
Southern Energy Bowline, L.L.C., Southern Energy Lovett, L.L.C. and
Southern Energy NY-Gen, L.L.C.

* Paties dso filing comments or protests
** Patiesfiling comments only

Appendix



