UNITED STATES OF AMERICA 93 FERC 161,034
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners.  James J. Hoecker, Chairman;
William L. Massey, Linda Brezthitt,
and Curt Hébert, Jr.

New Y ork Independent System Operator, Inc. Docket No. ER00-3462-000

ORDER ACCEPTING TARIFF FILING
(Issued October 11, 2000)

On August 22, 2000, the New Y ork Independent System Operator (NY I SO), pursuant to
section 205 of the Federal Power Act, filed arequest to dlow it to implement a rebate for ingtalled
capecity (ICAP) payments for certain load serving entities (L SES) which serve cusomersin New York
City and to amend itstariff accordingly. NY1SO requests that the Commission make the proposed
revisions effective October 23, 2000. For the reasons set forth bel ow, the Commission accepts
NY1SO's proposa, effective October 23, 2000, as requested.

Background

The NY1SO Services Tariff requires LSES to procure ICAP in amounts equal to their ICAP
requirements through either bilatera transactions or the NY1SO-administered ICAP auctions. ICAP
requirements are established by the NY SO at the beginning of each Capabiility Y ear taking into
account the ICAP requirements applicable to the New Y ork Control Ares, the pesk |oad of each
LSE’ s customers, and some adjustments for regiond load growth. |CAP requirements may be
modified by the NY SO to account for load-shifting resulting, for example, from a customer switching
LSEs. Prior to the beginning of each month each LSE must demondirate that it has secured a sufficient
amount of ICAP by submitting ICAP certification formsto the NY1SO. When load-shifting occurs, the
NY SO Services Tariff provides for the compensation by the load-gaining L SE to the load-losing LSE
for apro-rated portion of the market-clearing price of ICAP.

Pursuant to the NY1S0 Services Tariff, different requirements gpply to locational based
margind price zones within which aminimum level of ICAP must be maintained in order to ensure the
avallability of sufficient energy and capacity. Thisisthe casein New York City wherethe NY1SO
adopted locational ICAP requirements. Under these requirements, In-City LSES must procure
aufficient ICAP dectricaly located within the New York City locdity. In addition, NY1SO has
adopted market mitigation measures applicable to generating assets formerly owned by Consolidated
Edison. These mitigation measures provide a cap of $52.50/kW per Obligation Procurement Period
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(which are the same as the capability periods, e.g., May1 to October 31, and November 1 to April 30,
and resultsin a charge of $8.75 per month) on payments to certain In-City generators. Inits
September 22, 1998 order, the Commission approved the use of ICAP bid caps as a market power
mitigation measure in New Y ork City.

When an LSE fails to procure sufficient ICAP to meet its ICAP or locationd ICAP
requirement during an Obligation Procurement Period, or during any month of the Obligation
Procurement Period when there is load-shifting, the NY 1SO Services Tariff requiresthe NYISO to
procure such ICAP on behalf of the deficient LSE. In order to procure this ICAP, the NY1SO
conducts Deficiency Procurement Auctions where it submits deficiency bids on behdf of the deficient
L SEs at a specific price as provided in the NY1SO Services Tariff. Each Deficiency Procurement
Auction conssts of two phases: In the first phase, the NY1SO submits bids for In-City LSES; in the
second phase, the NY 1SO submits bids for al the remaining deficient LSES. Any LSEsthat are il
deficient after the completion of a Deficiency Procurement Auction must pay a deficiency charge as
determined in the NY ISO Services Tariff.

The NY1SO Services Tariff sates that the NY1SO shal use the deficiency chargesto atempt
to procure ICAP from generators that are capable of sdling ICAP but failed to qudify to sl it prior to
the Deficiency Procurement Auction. The current NY1SO Services Tariff provides that any funds
remaining from the deficiency charges collected, and not used to procure ICAP from previoudy
unqudified ICAP suppliers, are to be applied to reduce the NY SO Services Tariff Schedule 1 charge.

Applicant's Filing

NY IS0 hasfiled arequest to dlow it to implement arebate for installed capacity (ICAP)
payments for certain load serving entities (L SES) which serve cusomersin New York City and to
amend its tariff accordingly. NY1SO has requested this authority because at certain timesthereis
insufficient ICAP in the New Y ork City locdity to meet the needs of the In-City LSES.

The NY1SO seeks to revise its Services Tariff to dlow for atargeted rebate of monies paid in
excess of $8.75/kW by In-City LSEsto procure ICAP during any month in which thereisan
insufficient supply of ICAP inthe New York City locality to meet local requirements during the 2000
Summer Capability Period. The 2000 Summer Capability Period began on May 1, 2000 and ends on
October 31, 2000.

At certain times during the 2000 Summer Capability Period there has been insufficient ICAP
associated with quaified ICAP suppliers which are located within the New Y ork City locdlity to meet
the In-City ICAP requirement. As a consequence, during the ICAP Deficiency Procurement Auctions
administered by the NY SO, various In-City LSEs paid up to the tariff-mandated deficiency charge of
$12.50 per kW/month to fulfill In-City and statewide ICAP requirements. This charge, however, is
$3.75 per kW/month above the de-facto price cap ($8.75/kW) on In-City capacity.



Docket No. ER00-3462-000 -3-

The purpose of the ingant filing isto change the tariff provisonsto dlow the NYISO to use a
portion of the funds remaining from the deficiency charges collected, and not used to procure ICAP
from previoudy unqualified ICAP suppliers, to issue arebate of monies paid in excess of $8.75/kW by
In-City LSESs. Under the proposed change, the NY 1SO would rebate up to $3.75/kW to those LSEs
that have paid greater than $8.75/kW, either in aregular Obligation Procurement Period Auction or
through a deficiency charge. These rebates would be made from the difference between the amount
collected by the NY1SO in deficiency charges and the amount paid by the NY SO to procure
previoudy unqualified ICAP. By the end of the 2000 Summer Capability Period, the NY1SO proposes
to settle the accounts of the In-City L SES by issuing the targeted rebate for dl transactions undertaken
during any month since May 1, 2000 in which an ICAP deficiency existed in the New Y ork City
locdlity. NYI1SO dates that the implementation of the targeted ICAP rebate does not result in acharge
to Rate Schedule 1 of the NY1SO Services Taiff, i.e, it does not impose a new cost on the system;
rather, it merdly lessens the amount that will be applied to reduce Schedule 1 rates.

NYI1SO arguesthat it isfair and reasonable to implement this targeted ICAP rebate.
Deficiency charges were included in the NY1SO Services Taiff to provide a price sgnd that would
encourage the development of new capacity, and as an incentive for LSES to procure ICAP in amounts
aufficient to meet their requirements. In practice, however, the amount of quaified ICAP availablein
the New York City locality has been insufficient in the 2000 Summer Capability Period to meset the
locationa ICAP requirement. NY1SO argues that the deficiency charges have become purely punitive
for those L SEs that were unable to procure sufficient ICAP because of the ICAP shortage. NYI1SO
dates that L SEs have indicated that these pendlties, if ultimately imposed by the NY SO as prescribed
by the current NY1SO Services Tariff, will create a severe financid hardship and may drive them out of
the New Y ork market.

NY SO contends that, in addition to being fair and reasonable, the implementation of the
targeted rebate is consstent with New Y ork State and FERC policies. NY1SO dates that the New
Y ork Public Service Commission has aready expressed concern that a mechanica application of the
deficiency charges will unnecessarily impair the development of retail ectric competition in New Y ork
State because it may force LSEs out of the market. NY SO aso submits that during a true shortage of
ICAP the gpplication of these deficiency charges as they are presently prescribed by the NY1SO
Sarvices Taiff isincongstent with the Commisson’s god of promoting robust wholesde dectric
competition.

NY SO suggests that granting its request for the implementation of atargeted rebate for the
2000 Summer Capability Period will not upset interested parties’ expectations or undermine their
busness plans. NYISO dates that the implementation of the targeted ICAP rebate for In-City LSES
has been approved in accordance with the NY1SO’ s governance process, was discussed at length with
NY 1SO market participants, and was approved by a 70 percent vote of the NY1SO Management
Committee and by the NY SO Board. NY1SO's approva of the instant proposal was predicated on
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the assumption that the targeted ICAP rebate would apply to the 2000 Summer Capability Period in its
entirety.

Notice of Filing, Interventions, Comments, and Protests

Notice of the filing was published in the Federal Register, 65 Fed. Reg. 53,288 (2000), with
protests and motions to intervene due on or before September 12, 2000.  Timely motionsto
intervene were filed by Southern Energy Bowline, L.L.C., Southern Energy Lovett, L.L.C., and
Southern Energy NY-Gen, L.L.C.; Dynegy Power Marketing, Inc.; New York Electric & Gas
Corporation (NY SEG); 1st Rochdae Cooperative Group, Ltd and Coordinated Housing Services
Inc.; and Keyspan Energy Services. In addition, the New Y ork Public Service Commission (the New
Y ork Commission) filed anotice of intervention, and the Member Systems filed a motion to intervene
out of time.

Keyspan Energy Services, Inc., (Keyspan) filed commentsin support of NY ISO's proposed
revisons. Keyspan states that, because of a shortage of In-City ICAP, it has at times been unable to
procure sufficient ICAP to meet its requirements.

New York State Electric & Gas Corporation (NY SEG) protests the proposed revision
because it would eliminate the credit of pendty revenuesto Schedule 1 charges that are billed to dll
participants. NY SEG argues that the deficiency charge accomplishesits task by imposing acharge on
LSEsthat fall to satisfy their ingtalled capacity requirements and that it should not be reduced, through a
rebate, that directly benefits the same non-compliant LSES. Asan dternative, NY SEG suggests that
the NY1S0O should consder reducing the In-City LSE's locationa 1CAP requirement instead of
providing arebate. NY SEG maintainsthat it is better policy to implement a requirement that can be
satisfied than to reduce the deficiency charge for a select group of market participants and inadvertently
promote non-compliance.

Discusson

Procedura Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 C.F.R. §
385.214 (2000), the timely, unopposed motions to intervene listed above serve to make thefiling
entities parties to this proceeding. Due to the absence of any undue prejudice or delay, the
Commission will grant the late, unopposed motion to intervene of the Member Systems.

NYISO's Proposa

The Commission will accept NY1SO's proposd in the limited circumstances of this case.
NY IS0 is only proposing aone-time waiver of the penalty portion of the ICAP charge during the 2000
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Summer Capability Period, which will end on October 31, 2000. The LSEs ill must pay the norma
ICAP charge. NYISO's proposa aso reflects the broad support or acquiescence of affected parties.
The purpose of the ICAP deficiency charge isto provide an incentive for LSEsto satisfy their locationd
ICAP obligations. However, NY1SO's proposa will have alimited effect on thisincentive sinceitisa
one-time waiver for aperiod about to expire. In any event, NYISO's proposa does not lessen the
need for the parties to address the installed capacity shortage in the New Y ork City area!

Asto NY SEG's dternative proposd, we note that it would have the same impact on Schedule

1 credits as the ingtant proposa. Also, unlike NY SEG's dterndtive, the instant proposa enjoysthe
broad support of market participants. Accordingly, we rgect NY SEG's dternative proposd.

The Commisson orders:

(A) NYISO's Augus 22 tariff filing in this proceeding is hereby accepted for filing, to become
effective on October 23, 2000.

(B) The designations of the proposed tariff pages are accepted effective on October 23, 2000.
By the Commission. Commissioner Hébert dissented with a separate

Satement attached.
(SEAL)

David P. Boergers,
Secretary.

10Of the 11 power plant siting proceedings pending before the New Y ork Commission, six are
planned for New Y ork City. Four of these, totaling more than 2,000 MW, have planned in-service
dateswithin 2 years. In addition, New Y ork Power Authority has announced plansto purchase 11 gas
turbines, totaling 517 MW, for ingdlation in New Y ork City by next summer.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

New Y ork Independent System Operator, Inc. Docket No. ER00-3462-000

(Issued October 11, 2000)

HEBERT, Commissioner, dissenting:

In an, unfortunately, increasing number of recent orders, | have objected to Commission
decisons to implement or retain price caps on wholesae eectricity products. As| have explained,
price caps do not work. Rather, they inhibit market entry and reduce energy supply, to the detriment of
energy consumers — the intended beneficiaries. (Indeed, empirical studies suggest thet price caps do
not even achieve the short-term god of reducing prices.)

In the ingtant circumstances, price caps have operated precisdly as | have feared. Specificaly,
atwo-year old ceiling on the price of installed capacity (ICAP) in the New Y ork City area has
coincided with atwo-year old shortage of ingtalled capacity in the same area. To me, the timing of the
price cap and ICAP shortage is not merely coincidentd.



In today's order, the Commission acts to enforce the ICAP price cap. | would take a different
gpproach. Instead of offering rebates to load-serving entities that are unable to procure sufficient
ingtalled capacity in the New Y ork City area, | would act now to help ensure additiona supply of
indaled cagpacity. | would do this by lifting the price cap and promoting the entry of generation. Until
the Commission acts affirmatively to wean the New Y ork 1SO and New Y ork markets of their reliance
on price controls, * supply will strain to meet increasing demand.

The mgority judtifiesits decison (at 5) by labeling the waiver it authorizes asa"onetime
walver." It dso characterizes the circumstances presented as "limited circumstances.” If thereisone
thing | have learned in my three years of service asa FERC Commissioner, it isthat price caps, once
aoproved, are never "limited” or "one-time' only. Rather, they will continue to remain in operation,
from summer to summer,

-2-

supported by repeated extensons, unless the Commisson takes the initiative to Sate that enough is
enough. Commission inaction or acquiescence merely emboldens other market participants to seek
additiona restraints on the operation of market forces. Slowly but surely, the Commission's
commitment to competition becomes loosened, and the promised benefits to consumers become ever
more eusve.

(The mgority attempts to disprove my concerns by adding a footnote that cites, without
documentation, "plans' and "announce ments|" to add generating capacity in the New Y ork City area.
While | generdly encourage such plans, they are not found in the record of this proceeding and have
not been the focus of any of the arguments of any of the parties. Thus, | am not satisfied that these
plans will have asgnificant impact on the capacity shortage that the parties have been arguing about
and which the ingtant filing attempts to address. The ICAP shortage isred and immediate; plansto
reduce this shortage are uncertain and long-term at best.)

Two years ago, the Commission gpproved a basket of market mitigation measures applicable
to wholesde power sales from generating units located insde New Y ork City. See Consolidated
Edison Company of New York, Inc., 84 FERC 161,287 (1998). One of the mitigation measures was
aprice cap on the sde of ingaled capacity. While the Commission approved the cap, it did so only
"preliminarily" and "subject to recongderation.” 84 FERC at 62,357-58. It noted that its hesitancy was
based on concern for the future effect of the price cap on generation supply. Now that we know that
the price cap has, in practice, acted to hinder supply, we should take this opportunity to reconsider and
removeit.

1See New Y ork Independent System Operator, Inc. et d., 92 FERC 1 61,073 at 61,315-18

(2000) (dissenting statement); New Y ork Independent System Operator, Inc. e d., 91 FERC
61,218 at 61,810-11 (2000) (concurring statement).



Because the Commission today decides to enforce the price cap and thus perpetuate the
current regulatory state of affairs, | repectfully dissent.

Curt L. Hébert, Jr.
Commissoner



